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W e find ourselves in a time where 
war clouds are hanging over 
Central Europe, oil prices are at 
unprecedented high levels and 
inflationary pressures keep mounting 

globally as well as on the domestic front.
Against this backdrop the maiden budget speech by 

Finance Minister Enoch Godongwana was humorously 

Word 
from 
CoTE

Phillip Joubert, 
CoTE Manager at SAIPA
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presented, but in content, quite bland. 
The inflationary adjustments to the tax brackets 

are not based on real inflation, therefor taxpayers will 
find the purchasing power of their rand dramatically 
weakened. The only surprise was the no increase in the 
fuel and Road Accident Fund levies. 

Is Government doing enough to curb wasteful and 
fruitless expenditure, and how does this impact on 
taxpayers’ perception?

The reduction in the corporate tax rate by one 
percentage point to 27% will be offset by the limitation on 
deductions for assessed losses and foreign interest costs, 
so is there really a benefit to taxpayers? There has been 
very little mention of small and medium sized enterprises, 
let alone any real tax relief in a time when the aftermath 
of the Covid-19 pandemic is still lingering.

PRACTICAL  
CONSIDERATIONS
The sad reality is that some businesses, particularly small 
businesses, had to close their doors and others will 
unfortunately follow the same fate. In this issue we look 
at some of the practical considerations business owners 
must keep in mind when the time comes to walk away. 

This is not as easy as it may sound. There are several 
issues to be aware of and it is not only around VAT. There 
are potential capital gains tax issues, as well as income 
tax considerations. We look at a case study on the VAT 
implications when closing shop. 

We recommend that business owners who find 
themselves in distress, are open and honest with SARS 
by clearly spelling out the circumstances they find 
themselves in. 

Taxpayers who have a good compliance history may 
even be successful when applying for a waiver of their 
debt. And a future ready Tax Professional can guide 
business owners on the best approach to follow in these 
circumstances.

There is a light at the end of the tunnel, but it is just a 
very long dark tunnel to get through.  

COMPLIANCE  
DRIVE 
In recent times we have seen a robust drive by our 
revenue authority to restore a culture of tax compliance 
in the country, and tax practitioners seem to be high on 
the watch list.  

Our members face some challenges, but so does 
SARS. The administration of tax practitioners is not 
always up to date and SARS’ IT-system remains a big 
work in progress. And all while practitioners try and keep 
their own administration and compliance up to date, 
they also have to deal with their clients and the problems 
experienced around SARS. The reasoning behind this 
compliance drive comes from SARS’ lament on the low 
compliance levels by both practitioners and their clients. 
According to SARS’ information, practitioners owe SARS 
approximately R1,2billion, while their clients, a shocking 
R40 billion, and among them have close on 780 000 
returns due.

Having said that SARS is relying more and more on 
third party data which could assist practitioners with 
ensuring their clients are compliant, but tax practitioners 
need to know their clients to pick up any data anomalies 
to avoid penalty surprises and to best guide their clients. 

REGISTRATION  
AND REGULATION
On the back of the issues experienced by practitioners 
and taxpayers, SARS has proposed some contentious 
changes to Section 240 and Section 240A of the Tax 
Administration Act. 

This section deals with the registration and regulation 
of tax practitioners. 

The proposal includes changes to future Continuing 
Professional Development requirements and the 
qualification framework for tax practitioners. There is still 
uncertainty about the timing of the implementation of 
these changes, but consultations are continuing. 

Is Government 
doing enough to 
curb wasteful and 
fruitless expenditure, 
and how does this 
impact on taxpayers’ 
perception?”
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Some of the changes will mean that Registered 
Controlling Bodies (RCB) will be responsible for 
enforcement. As an RCB we have been pushing back 
against many of the proposed changes as they are 
cumbersome for both RCBs and the tax practitioner. 
While there are some positives to the better regulation 
and education of tax practitioners and RCBs, some 
requirements seem contrary to the purpose of an RCB. 
We have raised our concerns with SARS and will keep our 
members informed. 

A more positive proposal is the requirement for 
newly qualified tax practitioners to undergo a readiness 
programme with SARS, followed by an assessment 
to determine if the applicant tax practitioner has the 
necessary know-how to perform his duties. We would 
welcome it if the session could be extended to existing 
members as a refresher.  

GOOD  
STANDING 
Tax practitioners need to ensure that their own tax affairs 
are up to date, as well as any company or entity related 
to them. We want our members to be in good standing 
with SARS and the institute. Treat your practice as if it is 
one of your most valued clients, as difficult as it can be to 
find the balance. 

A
 W

or
d 

fr
om

 C
oT

E

In this issue we further continue with our series on 
practical guidance to our members when they are dealing 
with SARS. 

Considering the various parts of the so-called State 
Capture Enquiry, we also look at whistle-blowing, where 
are we now?  

A more positive 
proposal is the 
requirement for 
newly qualified 
tax practitioners to 
undergo a readiness 
programme with 
SARS, followed 
by an assessment 
to determine if 
the applicant tax 
practitioner has the 
necessary know-how 
to perform his duties.”
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Evolution of the 
SAIPA logo

1982

1986

1992

2004

2006

2017

WHERE WE 
ARE NOW

After 40 years of striving for the best, we are tremendously proud to 
be one of the foremost and most respected professional accountancy 
organisations, not just in South Africa, but in the world. This is why 
our #SAIPAproud campaign is much more than a hashtag, but a 
declaration of profound honour. Hard work and commitment over 
the past four decades drove our growth and progress, which is also 
visually represented by the evolution of our logo, as set out below:
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CESSATION OF TAX RESIDENCY: 

TAX TRIGGERS 
FOR RETIREMENT 
FUND INTERESTS

By Doné Howell, Director: Individual Tax, 
Trusts and Estates at BDO in South Africa

Over the last year or so we have seen legislative changes to the 
taxation of retirement fund interests for individuals who cease 
to be tax resident of South Africa. With the publication of the 
draft Taxation Laws Amendment Bill (TLAB) on 28 July 2021, 
National Treasury and SARS propose further changes to this tax 
regime which in many tax professionals’ views are unreasonable, 
procedurally unfair and simply unconstitutional.
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withdrawal, on retirement or death 
but if the individual ceases to be tax 
resident before he or she retires or 
dies the interest in a retirement fund 
may not be subject to tax as South 
Africa may forfeit its taxing rights 
in terms of the application of a tax 
treaty.

This surely is unfair and 
inequitable treatment towards 
taxpayers who choose to remain 
South African tax resident.

This inequity is compounded 
by the fact that these emigrants 
enjoyed years of tax savings 
by claiming a tax deduction on 
contributions made to pension 
and retirement annuity funds, 
and recently with the change in 
tax treatment of provident funds, 
contributions to such funds as well. 

So, it appears that allowing 
individuals to benefit from tax 
savings at a likely marginal tax rate of 
45% with no tax payable on receipt 
of the pay-outs is inequitable.

Perhaps these factors prompted 
National Treasury and SARS to 
attempt to ensure tax equity in 
respect of the taxation of retirement 
funds, irrespective of an individual’s 

In 2020, changes were 
proposed to the definitions of 
‘pension preservation fund’, 
‘provident preservation fund’ 
and ‘retirement annuity fund’ 

in section 1 of the Income Act Tax 
No. 58 of 1962 (the Act) to remove 
the reference to emigration as 
recognised by the South African 
Reserve Bank for exchange control 
purposes in order that lump sum 
benefits could only be paid from 
such funds where a member ceased 
to be tax resident and remained 
non-resident for an uninterrupted 
period of three years or longer on or 
after 1 March 2021. 

Historically, individuals who 
emigrated from South African for 
exchange control purposes could 
access their retirement fund interest 
in pension preservation, provident 
preservation and retirement annuity 
funds before actual retirement date 
and remit such funds offshore; 
now, with effect from 1 March 2021, 
a member who ceases to be tax 
resident will only be able to withdraw 
his or her interest in such funds 
before retirement date when that 
member has been a non-resident 
for a minimum of three consecutive 
years.

This was in line with the removal 
of the concept of emigration for 
exchange control purposes, while 
shifting the focus to tax emigration.

Section 9(2)(i) of the Act deems 
amount to be from a South African 
source, and hence subject to 
South African tax, where a lump 
sum or pension or annuity is paid 
by a retirement fund in respect of 
services rendered and where such 
services were rendered in South 
Africa. However, in terms of the 
provisions of certain tax treaties, 
such lump sums, pensions or 
annuities are not always subject to 
tax where an individual ceases to be 
tax resident.

A tax treaty is an agreement 
between two governments 
essentially to avoid double taxation 

and prevent fiscal evasion with 
respect to taxes on income, and 
in terms of our Constitution, any 
international agreement becomes 
law in South Africa once enacted into 
law by national legislation.

Most tax treaties are based on 
the OECD Model Tax Convention. 
Article 18 of this convention provides 
that payments from retirement 
funds are taxable only in the country 
that the individual is tax resident, 
giving no consideration to the source 
or location of the services rendered 
in respect of which such payments 
are made. 

Therefore, where an individual 
becomes resident of a country with 
which South Africa has concluded 
a double tax treaty, in general he 
or she will not be subject to South 
African tax on payments from 
retirement funds, only being taxed in 
the country in which he or she is tax 
resident. 

This results in a loss to the South 
African fiscus.

Accordingly, a South African tax 
resident will be taxed on withdrawals 
from his or her retirement fund 
whether as a pre-retirement 
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A tax treaty is an agreement 
between two governments 
essentially to avoid double 
taxation and prevent fiscal 
evasion with respect to taxes 
on income, and in terms of our 
Constitution, any international 
agreement becomes law in 
South Africa once enacted into 
law by national legislation.”
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tax residency status.
The proposed changes which, 

if enacted, will see the insertion 
in the Act of a new section 9HC, 
will subject to South African tax an 
individual’s interest in retirement 
funds when he or she ceases to 
be tax resident, at the tax rates 

applicable to either a withdrawal 
benefit or a retirement benefit. A 
two-pronged approach is proposed 
to cater for where an individual 
ceases to be tax resident and either 
withdraws his or her interest in the 
South African retirement fund prior 
to retirement or death or retains his 

or her investment in a South African 
retirement fund and only withdraws 
his or her interest in the retirement 
fund on death or retirement from 
employment. It is proposed that:

The individual will be deemed to 
have withdrawn from the retirement 
fund on the day before he or 
she ceases to be tax resident as 
envisaged in the Act.

The interest in the retirement 
fund will be subject to tax rates 
applicable to lump sum benefits. 
However, the tax payment (including 
associated interest on the tax as 
calculated) will be deferred until 
an amount is receivable from the 
retirement fund.

When the individual receives a 
payment in respect of the withdrawal 
from the retirement fund, tax will be 
calculated based on the prevailing 
withdrawal tax tables while on receipt 
of a payment in respect of retirement 
from the retirement fund, tax will be 
calculated based on the prevailing 
retirement fund lump sum tax tables 
or in the form of an annuity.

A tax credit will be provided for 
the deemed tax as calculated when 
the individual ceased to be tax 
resident. In essence, the proposals 
have the effect that an individual 
is deemed to have disposed of his 
or her interest in the retirement 
fund on the day immediately before 
ceasing to be tax resident. 

However, the tax liability is 
deferred until an amount is actually 
received from the retirement fund, 
while interest is deemed to be 
incurred from such day until the tax 
is settled in full.

Some of the concerns raised and 
anomalies identified by various tax 
professionals include that:

Tax is levied on the individual on 
the day before he or she ceases to 
be tax resident. 

However, the individual may 
be prohibited from accessing or 
withdrawing such funds for three 
years, so will only be liable to pay the 
tax after the three-year period. In 
the meantime, interest accumulates 

The interest in the retirement 
fund will be subject to tax 
rates applicable to lump 
sum benefits. However, 
the tax payment (including 
associated interest on the tax 
as calculated) will be deferred 
until an amount is receivable 
from the retirement fund.”
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on the outstanding tax. When the 
individual eventually does exit from 
the retirement fund, tax is calculated 
on his or her total retirement 
interest at such date, utilising the 
prevailing tax rates. This tax be 
reduced by the tax calculated on the 
deemed withdrawal and the interest 
accumulated.

It is established law that in order 
to charge interest on late payments 
the debt must in fact be due. 
Sections 189 and 187(3) of the Tax 
Administration Act, No. 28 of 2011 
confirm the imposition of interest 
on a debt that is due. It may be 
questioned whether it is reasonable 
or even constitutional to levy interest 
on a tax debt which is not yet due.

Certain tax treaties give the 
taxing right on retirement funds to 
the country of residence which will, 
in terms of the proposed changes, 
subject the retirement fund interest 
to double taxation, namely in South 
Africa upon tax emigration and 
in the country of residence upon 
subsequent withdrawal of amounts 
from the retirement fund. The 
proposals appear to be at odds with 
the spirit and overall purpose of tax 
treaties, namely the avoidance of 
double taxation.

Furthermore, the proposals 
do not cater for instances of failed 
emigration or where an individual 
who ceased to be tax resident again 
becomes resident of South Africa, 
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whether in terms of our residence 
tests or in terms the provisions of a 
tax treaty.

In terms of the rules for pension, 
pension preservation funds and 
retirement annuity funds, one third 
of the value may be commuted 
for cash while an annuity must 
be purchased with the remaining 
two-thirds. The proposed deemed 
tax debt deferral is levied on 
the full fund value. However, the 
resultant cash flows on exit from 
the retirement fund equates to only 
one-third of the value.

For National Treasury and SARS 
to give effect to the proposed 
amendments, changes would need 
to be made to the Pension Funds 
Act. If the intended effective date 
of these proposals is 1 March 2022 
this does not leave much time 
for engagement with the relevant 
industry stakeholders.

One wonders how these 
proposals can be considered 
reasonable and fair or even 
within the rights afforded to 
taxpayers in terms the Promotion 
of Administrative Justice Act, 
No. 3 of 2000 (PAJA), to which 
National Treasury and SARS are 
bound. PAJA requires procedurally 
fair administrative actions and 
seeks to protect among other 
parties, the public, from unlawful, 
unreasonable and procedurally 
unfair administrative decisions.

The continued focus by 
government on retirement funds 
causes uncertainty and concern 
in the financial markets and may 
even fuel the perception that our 
retirement funds may no longer be 
as attractive as investment vehicles, 
whether for the standalone investor 
or for purposes of compulsory 
occupational retirement savings for 
an employee. 

The proposed changes act 
as a further deterrent to these 
future investors who may choose 
alternative investment vehicles, 
notwithstanding the current 
beneficial tax treatment of 
contributions to retirement funds. 

These tax benefits are a tax 
deduction for contributions up to 
27.5% of taxable income, limited to a 
maximum of R350 000 per tax year.

It is for these reasons that the 
tax and retirement fund industry 
has been vocal in calling for the 
withdrawal of the proposals, until 
at the very least government 
has engaged with the relevant 
stakeholders.

The timing of these proposals is 
somewhat perplexing. Many South 
African tax residents have already 
ceased tax residency and it seems 
that National Treasury and SARS are 
now scrambling to enact legislation 
dealing with the above situation.

As a tax-paying patriotic South 
African I am all for the collection of 
taxes rightly due and payable by 
emigrants for the enjoyment and 
privilege of having worked and lived 
in our beautiful country, similar 
to the taxes I will one day pay on 
retirement, or at the very least the 
recoupment of the tax deductions 
afforded to those emigrants. 

But there is a right way and 
not such a right way…upholding 
our Constitution and adhering to 
international agreements is the right 
way, rushing this piece of legislation 
is not. 

* First published by BDO in South 
Africa on 13 September 2021

It is for these reasons that 
the tax and retirement fund 
industry has been vocal in 
calling for the withdrawal of the 
proposals, until at the very least 
government has engaged with 
the relevant stakeholders.”
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Authored by: Herman 
van Dyk, Senior 
Lecturer at North  
West University and 
member of SAIPA’s 
Tax Committee
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CALCULATION 
OF FOREIGN 
TAX REBATE

FOREIGN EMPLOYMENT 
INCOME TAX EXEMPTIONS

Many taxpayers experience 
difficulties calculating the 
foreign tax rebate as per the 
R1.25m income exemption 
awarded to South African 
residents working abroad.
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T he calculation is based on a formula as 
per section 6quat of the Income Tax Act 
58 of 1962 (ITA), which deals with rebates 
or deductions in respect of foreign taxes 
on income. The taxpayer needs to use 

the “lower” amount of the two formulae supplied 
below. Any “excess” tax rebate not claimed by the 
taxpayer will be carried over to the next tax year. 
The taxpayer has seven years to claim the excess tax 
rebate.

Below is an example that was shared with tax 
practitioners during the Tax Update webinar held 
in early 2021. Although the example below has 
an income sourced in South African rand, it helps 
taxpayers understand how to calculate the foreign 
tax rebate.

Please note that two limitations must be 
observed: 

LIMITATION 1
The rebate is only available for foreign taxes 
paid on income.

Therefore, the foreign tax paid on the exempt 
portion of the foreign income does not qualify for 
the rebate – section 6quat(1A) of the ITA.

FORMULA
foreign remuneration included in taxable 

income/total foreign remuneration × foreign 
tax

LIMITATION 2
Comparative rate limitation.

FORMULA: A/B X C
foreign taxable income(A)/total taxable 

income(B) × normal tax on B(C)

The example is as follows:
 Mr A works for a South African mining company 

but was seconded to work at a mine in Ghana 
during the 2021 year of assessment. He spent a 
continuous period of 200 days in Ghana during 
the 2021 year of assessment.

 He earned R500 000 for services rendered in 
South Africa during the 2021 year of assessment.

 He received R1.5m for services rendered in 
Ghana during the 2021 year of assessment.
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CALCULATE MR A’S 2021 NORMAL 
TAX LIABILITY IN SOUTH AFRICA

Solution: 
Remuneration (SA)   R500 000
Remuneration (Ghana)   R1 500 000
Less: section 10(1)(o)(ii) exemption  (R1 250 000)
Taxable income    R750 000
Normal tax before rebates (2021 table)
(R750 000 – R744 800) × 41% + R218 139 R220 271

Section 6quat rebate
Foreign taxes of R450 000 paid are limited as follows:

LIMITATION 1: 
foreign taxable remuneration/total foreign remuneration 

× foreign tax
250 000/1 500 000 × 450 000 = R75 000

LIMITATION 2: 
foreign taxable income/total taxable income 

× normal tax on total
250 000/750 000 × R220 271 = R73 423

The rebate is therefore limited to R73 423.

The amount R75 000 less R73 423 = R1 577 is excess 
rebate that will be carried over to the next tax year.

Tax liability in South Africa
Normal tax (2021 table)   R220 271
Less: primary rebate   (R14 958)
Less: s6quat rebate  
(R450 000 limited to R73 423)   (R73 423)
Normal tax liability for 2021 (South Africa) R131 890

FOR EXAMPLE

 He paid R450 000 in taxes to the Ghana Revenue 
Authority, which is not recoverable.

 In terms of the double taxation agreement (DTA) 
between South Africa and Ghana, the revenue 
earned in Ghana is taxable in both South Africa and 
Ghana.
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It’s not only a pandemic that 
can cause a business owner to 
walk away from what was once 
a lucrative enterprise. There 
may be other reasons, such 

as the sudden lack of supply of an 
important process input, a lack of 
labour resources, or even a dispute 

WHAT 
HAPPENS 

WHEN 
YOU 

WALK 
AWAY 

FROM AN 
ENTERPRISE?

By Phillip 
Joubert, CoTE 
Manager at 
SAIPA

with a franchisor. Walking away from 
a business is not an easy task, and 
the potential impact on the business, 
even after your withdrawal, could 
be material. The case study below 
is useful to explore the potential tax 
implications of a business owner 
walking away from an enterprise.
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Company A was registered in 2016 and started trading as a 
small coffee shop/café in one of the largest malls in Gauteng. 
After a period of five months, the director noted that the 
company would likely exceed the compulsory VAT registration 
threshold and registered as a vendor. 

In August 2016, Company A was approached by a franchisor 
(Company F) of a well-known coffee shop brand to become part 
of their network. After a lengthy negotiation period, Company A 
entered into the franchise agreement with Company F. 

As part of the franchise agreement, Company A had to 
rebrand the existing shop, replacing fittings, signage, menus, 
etc. to match the franchise brand. This was all to be done by 
Company F, with the franchisee (Company A) to bear the cost.

In December 2016, Company A received an invoice 
amounting to R3 420 000 for the refit of the coffee shop, 
which included new furniture, fittings and equipment as well as 
signage, menus and other consumables. The invoice was settled 
before any work was to commence. Company A temporarily 
shut its doors in January 2017 to allow the renovations to take 
place. 

At the same time, Company A submitted its 201602 VAT 
return, which resulted in a refund due to input tax claimed on 
the franchise invoice. Payment of the refunds was delayed, but 
an investigation by the Office of the Tax Ombud (OTO) resulted 
in a favourable result for the taxpayer.

By the end of February 2017, the franchisor had still not 
complied with the franchise agreement, and the coffee shop 
remained closed pending the renovations. Fearing further loss 
of income, Company A commenced with legal proceedings 
against Company F to compel their compliance with the 
franchise agreement. 

By May 2017, the owner of Company A (Mr A) concluded 
that the matter was going to drag on indefinitely. In the 
meantime, Company A could not operate, as it would breach 
the franchise agreement. Mr A decided to walk away from 
running the enterprise and handed the keys of the coffee 
shop to Company F. He amended his legal action to recover 
all monies spent by the Company A. In this time, Company A 
still continued to submit VAT201 returns – with nil output but 
claiming the allowed input tax. 

Company A submitted a zero turnover VAT201 for the 
201706 VAT period and did not claim any input tax. SARS noted 
the reduced output and nil inputs and performed a full audit 
on the 201706 VAT201 submission in terms of section 40 of the 
Tax Administration Act 28 of 2011 (TA Act). Mr A advised the 
SARS auditors that he had ceased operations and walked away 
from the coffee shop. SARS concluded their audit and raised an 
assessment in terms of section 8(2) of the Value-Added Tax Act 
89 of 1991 (VAT Act) 

Deemed output on 
cessation of being a 

VAT vendor
The taxpayer (Mr A) instituted 
legal action against the franchisor 
(Company F), locked the doors of the 
franchise shop (Company A), and 
walked away. In this case, it would be 
up to the taxpayer to prove that the 
enterprise would continue to make 
taxable supplies. From the evidence 
provided to the SARS auditors, this 
did not seem to be the case.

With the taxpayer walking away, 
he was deemed to have ceased 
trading as a registered VAT vendor, 
and during the 201706 period audit, 
SARS applied section 8(2) of the VAT 
Act:

“8(2) For the purposes of this Act [VAT 
Act], where a person ceases to be a 
vendor, any goods (other than any 
goods in respect of the acquisition 
of which by the vendor a deduction 
of input tax under section 16(3) was 
denied in terms of section 17(2) or 
would have been denied if those 
sections had been applicable prior 

Unfortunately, 
SARS has 
taken a very 
hard stance 
on taxpayers 
claiming 
ignorance of 
the law as a 
reason for non-
compliance.”

https://www.bridgement.com/?utm_campaign=1750385276&utm_source=google&utm_medium=cpc&utm_content=384456915506&utm_term=bridgement&utm_adgroup=67442031294&gclid=Cj0KCQiAqbyNBhC2ARIsALDwAsAQWRrTSwPB3yoggnR0oFV4JqyJgyqWIXy_4GXwSOq20JoJA9wq08YaAsDxEALw_wcB
mailto:partners@bridgement.com


17 Tax Professional Back to top

to the commencement date) or right 
capable of assignment, cession 
or surrender which in either case 
then forms part of the assets of the 
enterprise, shall be deemed to be 
supplied by him in the course of his 
enterprise immediately before he 
ceased to be a vendor, unless the 
enterprise is carried on by another 
person who in terms of section 53 is 
deemed to be a vendor.”

Subsections 8(2)(i) to (vi) list a 
number of exclusions. Based on 
the information in the example, 
however, these exclusions in the 
application of section 8(2) are not 
applicable.

Section 16 of the VAT Act allows 
for a vendor to claim input tax to 

the extent that taxable supplies 
will be made. Therefore, SARS was 
correct in their application of section 
8(2) of the VAT Act; the taxpayer 
was deemed to have disposed of 
all assets the day before the entity 
ceased operations to a non-vendor 
(even though the same legal entity), 
and therefore output tax had to be 
levied as no further taxable supplies 
would be made.

Should SARS not be allowed to 
apply section 8(2) of the VAT Act in 
situations such as these, it could 
open the VAT system to fraud and 
abuse; where a taxpayer claims input 
tax, does not make taxable supplies, 
and then abandons the enterprise, 
with the input tax in their pocket.

SARS further applied a 10% 

understatement penalty in terms 
of section 222 of the TA Act. 
Company A objected to this penalty 
on the basis that they were not 
aware that the provisions of section 
8(2) of the VAT Act applied, which 
was later disallowed by SARS. 

It should be noted that many 
taxpayers claim lack of knowledge 
in the application of section 8(2) of 
the VAT Act. Unfortunately, SARS 
has taken a very hard stance on 
taxpayers claiming ignorance of the 
law as a reason for non-compliance.

What happens 
now?

In November 2021, Company 
A and Company F were in final 
negotiations: Company F is to refund 
Company A the full cost paid of 
R3 420 000 and cover the legal costs 
of Company A.

Questions in conclusion: Will 
SARS now impose output tax on 
the recovery? Did SARS not already 
claw back the input tax allowed in 
December 2016 with the application 
of section 8(2) of the VAT Act? 
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PROCEEDS PAID 
OVER A PERIOD

CGT
By Mahomed Kamdar, Tax Specialist at SAIPA

T axpayers are often confronted with a 
situation in which the proceeds from a 
disposal of assets are paid not in one 
lump sum but over a period. The capital 
gains tax (CGT) consequences of such 

a protracted payment are not immediately clear. 
Before we can discuss the CGT implications of a 
staggered payment, however, we must understand 
when CGT is triggered.

 When is CGT triggered? 
This requires an investigation of when an asset is 
disposed of for CGT purposes. The time of disposal 
for an unconditional agreement is the date on 
which the agreement is concluded1. The disposal 
and purchase of an asset is usually concluded via a 
written contract. Generally, the date of conclusion of 
a contract is determined as follows:

 A contract will be concluded when agreement is 
reached between the parties.

 Agreement is reached when the parties are 
aware that they are in agreement with each 
other. 

 The parties are aware that they agree when the 
offeror receives communication of the offeree’s 
acceptance.

Parties to an agreement often insert an effective 
date in an agreement of sale/purchase of an asset 
that differs from the date on which the agreement 
is concluded. Taxpayers must be mindful of the fact 

1. Par 13(1)(a)(ii) of the eighth schedule of the Income Tax Act 58 of 1962



19 Tax Professional Back to top

that the effective date in a contract is not a reflection 
of the time of disposal of an asset as per the eighth 
schedule of the Income Tax Act 58 of1962 (ITA).

The time of disposal under a contract2 is the date on 
which the agreement is concluded – not any effective date 
agreed to by the parties. The purpose of hinging to the 
date on which the contract is concluded is to ensure that:

 Any change in value of the asset between the date 
of agreement and the actual date of delivery is not a 
source of dispute between the seller and purchaser. 
Potential disputes are eliminated by “fixing” the price 
at the date when the contract is concluded; and 

 Any capital gain or loss between the time that the 
contract is concluded, and the delivery of the asset is 
disregarded.

Furthermore, when completing a tax return, the change 
in asset ownership is recognised in the tax year in which 
the contract was concluded. The delivery of goods or 
transfer of property does thus not affect the “accrued to” 
principle for tax purposes.

 Proceeds received over a period 
Now that we have a clear understanding of when a 
disposal is triggered for CGT purposes, we can discuss 
the tax consequences of proceeds received for asset 
disposal over a period (not as a single, lump sum 
payment).

With reference to the receipt of proceeds in 
instalment, there could be capital gain or loss when 
receiving the first payment, depending on the base cost 
of the asset disposed of. Essentially, by considering 
further proceeds and reversing any previous capital gain 
or loss, the CGT calculation is done afresh for each year 
the proceed is received.

These illustrative examples serve to clarify this point.

ILLUSTRATIVE EXAMPLE 1
Background information:
The proceeds from the disposal of the asset are R9m:  
the base cost is R2m, therefore, the capital gain is R7m.

However, the purchaser of the asset makes payment as 
follows:
Year 1: R4m
Year 2: R1m
Year 3: R1m
Year 4: R1m
Year 5: R2m

2. It is explicitly assumed that the contract is not subject to a suspensive condition. An example of a suspension 
contract is when the sale of property will only be confirmed if a mortgage bond is obtained by a potential purchase 
by a certain date. Failure to meet the condition of a future event would result in the suspension of the obligation 
of the contract.
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What are the CGT consequences for Years 1 to 5?

Year 1 Year 2 Year 3 Year 4 Year 5

Total proceeds - R9m R4m R1m R1m R1m R2m

Base cost - R2m R2m – – – –

Capital gain - R7m R2m R1m R1m R1m R2m

By considering the further proceeds, the previous 
capital gain or loss is reversed as a capital loss or gain 
respectively.

ILLUSTRATIVE EXAMPLE 2
In this example, the scenario changes marginally. Again, 
the proceeds from the disposal of the asset are R9m, but 
the seller of the asset does not receive payment in the 
first year.

The base cost of the asset remains at R2m; therefore 
the capital gain is R7m.

The purchaser of the asset makes payment as follows:
Year 1: Rnil
Year 2: R1m
Year 3: R3m
Year 4: R3m
Year 5: R2m

What are the CGT consequences for Years 1 to 5?

Year 1 Year 2 Year 3 Year 4 Year 5

Total proceeds - R9m Rnil R1m R3m R3m R2m

Base cost - R2m R2m – – – –

Capital gain - R7m R2m 
(loss)

R1m 
(loss) R2m R3m R2m

This hypothetical example considers the additional 
proceeds, and the previous capital gain or loss is 
reversed as a capital loss or gain, respectively. 

 Deferred Tax Implications 
For accounting purposes, transactions are recorded 
using the accrual principle of accounting. In other words, 
transactions are recorded when they occur irrespective 
when payments are received. 

This means that profit on disposal is recognised when 
the transaction is concluded.

The treatment of profit for accounting is immediate 
when the transaction takes place, while for tax purposes 
it is realised when the cash is received. 

The differences in the treatment between accounting 
and tax purpose results in temporary differences giving 
rise to deferred tax calculated on the CGT rate and must 
be disclosed in financial statements. 
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IMPLICATIONS WHEN 
DISPOSING OF OR 
PURCHASING A PROPERTY 

CGT
By Mahomed Kamdar, Tax Specialist at SAIPA

A n agreement may be verbal or in writing 
to give rise to a contract of sale of asset 
between a seller and purchaser. As the 
disposal of an asset is necessary for a 
CGT event to arise, we must consider the 

time of disposal to establish the commencement of 
the CGT implication.

Generally, capital gains tax (CGT) is 
triggered when an asset is disposed of: 
when there is a change of ownership of 
the asset. The key question for  
many taxpayers is: “When is CGT 
triggered during an agreement to  
sell or purchase a property?” A disposal refers to any event, act or 

operation of law that results in the creation, 
variation, transfer or extinction of an 
asset. Events refer to a sale, donation, 
expropriation, conversion, grant, cession, 
exchange or any other alienation or transfer 
of ownership of an asset. The word “disposal” 
has a broad meaning within the context of 
CGT, and the list of events is not exhaustive.D
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 Time of disposal 
The eighth schedule of the Income Tax Act 58 of1962 
(ITA) is unambiguous: the time of disposal of an asset 
by means of a change of ownership from one person 
to another person because of an event, act or by an 
operation of law is as follows:

 In the case of an agreement subject to a suspensive 
condition, the date on which the condition is 
satisfied; or 

 In the case of an agreement not subject to a 
suspensive condition, the date on which the 
agreement is concluded.

 What is a suspensive condition? 
It is critical to understand the concept “suspensive 
condition” to determine the commencement date of 
CGT implications. A suspensive condition results in the 
suspension (or postponement) of the full operation of 
the obligation under a contract and renders it dependent 
on an uncertain future event (postponements of the 
contractual ends when the suspensive condition is 
honoured). 

In practice, a popular example of suspensive condition is 
when an agreement has a clause that states:

 The sale will be confirmed only if a mortgage bond of 
a specified amount is obtained by a specified future 
date; and/or

 The sale is subject to the buyer being able to dispose 
of an existing residence by a future date.

The illustrative example below serves to clarify the effect 
of a suspensive condition.

ILLUSTRATIVE EXAMPLE 1
Background information:
Trevor disposed of his holiday home to Sunny in February 
2020; subject to Sunny obtaining a bond of at least R3m 
by the end of June 2020. 

On 15 June 2020, Sunny obtained the bond and on 
1 September 2020 the property was transferred into his 
name.

Question:
When was the property disposed of for CGT purposes? 
Answer:
The date of disposal is 15 June 2020 (when the 
suspensive condition was fulfilled). 

The date of disposal was not the date of transferral of 
the property.

It is assumed that the parties to the contract have the 
capacity to fulfil their obligations in terms of the contract 
and that the legal transfer of the property is a formality 
but not a critical condition of the contract.
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 What is a resolutive condition? 
A suspensive condition must be distinguished from a 
term of a contract, which is often known as a resolutive 
condition. A resolutive condition does not give rise to a 
postponement of the disposal. 

With a resolutive condition, the continuation of the 
operation of the agreement is dependent upon the 
happening of an uncertain future event. 

The illustrative example below serves to clarify the effect 
of a resolutive condition.

ILLUSTRATIVE EXAMPLE 2
Background information:
On 4 January 2020, Mr Jiggles sold a commercial property 
to Kandi (Pty) Ltd provided that the company employ his 
daughter for a minimum period of six months during 
the calendar year ended 31 December 2020. On 12 May 
2020, the company employed the daughter.

Question:
When was the property disposed of for CGT purposes?
Answer:
The date of disposal was 4 January 2020.

Even though the sales contract stipulates that the 
daughter should be employed by the company, this is 
not a suspensive condition. It’s part of the terms and 
conditions of the sale – if the daughter is not employed 
then there may be a penalty associated with the contract.

CGT was thus triggered when the contract was 
concluded on 4 January 2020 and not the date on which 
the daughter was employed.

With a resolutive 
condition, the 
continuation of 
the operation of 
the agreement is 
dependent upon the 
happening of an 
uncertain future event.”
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 When do CGT liabilities 
 commence? 
At the time of disposal, which for an unconditional 
agreement is the date on which the agreement is 
concluded.

To ensure clarity on when disposal occurs, the courts 
have laid down some general rules to determine the date 
of conclusion of a contract:

 A contract will be concluded when agreement is 
reached between the parties.

 Agreement is reached when the parties are aware 
that they agree with each other. The parties will 
agree when the seller receives communication of the 
purchaser’s acceptance. 

When determining CGT liability, there are two 
further issues that require taxpayers’ attention:
1. Effective dates inserted in a contract; and 
2. A non-refundable deposit when the sale is subject to 

a suspensive condition.

1 Effective dates
In practice, contracts often have an effective date in 
an agreement of sale that differs from the date on 

which the agreement is concluded.
For CGT purposes, the insertion of an effective date 

in a contract does not have any bearing on the time 
of disposal laid down by the eight schedule of the ITA. 
The time of disposal under a contract not subject to a 
suspensive condition is the date on which the agreement 
is concluded – not any effective date agreed to by the 
parties.

Were the disposal recognised at the date of delivery of 
the assets or when the change of ownership was recorded 
in the deeds office, any change in the value of the asset 
between the time of conclusion of the agreement and 
the time of delivery would also have to be recognised; 
resulting in either a capital gain or a capital loss.

As the transfer of assets is recognised when the 
contract is concluded, potential capital gain or loss is 
disregarded. In essence, this results in a legal fiction that 
the assets are transferred or delivered on the date on 
which the agreement is concluded. Therefore, the CGT 
implication is determined at the date the transactions are 
concluded 

2Non-refundable deposit in sales subject to a 
suspensive condition
As noted above, the time of disposal for a sale 

subject to a suspensive condition is when the condition 
is satisfied. In practice, the purchaser is often required 
to pay a non-refundable deposit even though the 
agreement of sale or contract of sale is subject to a 
suspensive condition.
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The payment of a non-refundable deposit in the 
context of failure to comply with a suspensive condition is 
often cause for dispute.

Should the buyer fail to comply with the suspensive 
condition, the seller acquires the right to claim the 
deposit at that time, which gives rise to a potential capital 
gain on the deposit forfeited. 

The illustrative example below serves to clarify the 
effect of a non-refundable deposit in sales subject to a 
suspensive condition.

ILLUSTRATIVE EXAMPLE 3
Background information:
The seller is Monica and the purchaser is Jane. 

In Year 1, Monica signed an agreement for the sale of 
her holiday home. Upon signing the agreement, Jane paid 
Monica a non-refundable deposit of R20 000. The sale 
was contingent on Jane obtaining a bond.

In Year 2, Jane failed to obtain the bond and the sale 
collapsed. 

Question:
What are the income tax and CGT implications on the 
payment of the non-refundable deposit to Monica?
Answer:
There is no disposal of the holiday home because the 
sale was subject to a suspensive condition that was not 
honoured.

When Jane failed to obtain the bond, Monica acquired 
the right to claim the deposit from the Jane. The cost of 
that right is zero. This is applicable when the suspensive 
condition is not fulfilled, and the contract is terminated.

Jane disposes of the right for proceeds equal to the 
amount of R20 000. 
Capital gain = R20 000 (proceeds) − RNil (base cost) 

= R20 000 
Monica thus incurs a capital gain while Jane incurs a 
capital loss. 
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WEALTH 
TAX

WILL A

HELP OUR REVENUE WOES? 

By Faith Ngwenya, 
Technical & 
Standards 
Executive at SAIPA

SAIPA’s 2022 Budget Breakfast that took place in Durban on 24 
February, was a live event, the first time in nearly two years. As 
Chairman Kantha Naicker said, it was a fitting way to kick off our 
40th anniversary celebrations.

During the main panel 
discussion, the first 
subject to come up was 
wealth tax. I think the 
panel members’ ideas 

on the matter were so insightful, 

I decided to summarise here the 
highlights that stood out to me.

Of course, the basic questions 
that have to be answered are: does 
South Africa need a wealth tax and, if 
so, how would it work?
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into this bracket may be obliged 
to declare their holdings at market 
value.

That is not as easy as it sounds. 
How does one value property, shares, 
paintings, a luxury yacht or jewellery? 
Ten different accountants will give 
you ten different values on a given 
number of shares alone. With the 
sheer variety of assets to consider, it 
may prove impossible to implement 
and fairly administer such a tax.

Also, if a wealth tax were to be 
implemented, would it replace all the 
previously mentioned “wealth taxes” 
or be added to them? The latter 
would appear to result in an unfair 
double taxation.

On the other hand, Judge Dennis 
Davis has now joined SARS’ HWI unit 
and is an advocate for wealth tax. 
His view is that you can tax income 
now and capital later.

The wealthy may not, in their 
lifetime, dispose of assets that have 
been in their families for generations. 
And these assets may continue to 
remain untouched for generations to 
come. So a wealth tax could be levied 
against their accumulation of value 
and not necessarily on the gain at the 
time of sale.

This may be all good and well, 
but its success would again lie in 
good administration.

A SHRINKING 
TAX BASE
Another problem is that this type of 

tax may drive HWIs to seek greener 
pastures abroad, further eroding the 
country’s already dwindling tax base.

Most of us probably know 
of people in our social circles or 
professional networks who fall into 
this wealth bracket and have since 
emigrated to more hospitable tax 
jurisdictions.

The government continues to 
talk about growing the tax base, 
both corporate and personal, but 
introducing a wealth tax now could 
have the opposite effect. We’ll not 
only lose huge tax revenues but 
also critical skills and experience 
in business development and 
economic growth.

EXISTING 
REVENUES, 
NOT MORE 
TAXES
Lastly, we know there is a big gap 
between the number of registered 
taxpayers and those who actually 
pay their fair share of taxes.

If we’re already struggling to 
collect from this HWI tax base, 
introducing a new wealth tax 
will only make matters more 
complicated.

Perhaps for now, SARS should 
focus on fully collecting what it 
is already owed before we start 
talking about introducing new taxes, 
especially a wealth tax. 

EXISTING 
WEALTH 
TAXES
In fact, South Africa has already 
introduced several “wealth taxes” 
over the decades.

Back in 2000, research indicated 
that both the very wealthy and the 
average worker paid income tax. 
However, the better-off taxpayers 
- or HWIs (high wealth individuals) - 
also bought and held assets. These 
obviously appreciated in value over 
time and, when they were sold, could 
yield significant profits for the seller.

The idea emerged that these 
gains should be taxed, resulting in 
the introduction of capital gains tax 
(CGT)in October 2001. CGT is clearly 
a tax on the wealthy.

South Africa has other types 
of wealth tax as well, even if they 
are not named so. They include 
donations tax, estate duty and tax 
on trusts, among others.

At the turn of the century, these 
classes of tax were very difficult to 
administer and remain so today, 
even with the introduction of inter-
jurisdictional information sharing, 
SARS’ access to third-party data 
and the use of AI-driven auditing 
processes.

POSSIBLE 
NEW 
WEALTH TAX
However, now South Africa is 
contemplating a once-off wealth tax 
aimed at those holding wealth above 
a given limit. Some believe such a tax 
will still be problematic because of 
the difficulty of administering it.

One concern is how the assets of 
HWIs should be valued. Those falling 

The government 
continues to talk about 
growing the tax base, 
both corporate and 
personal, but introducing 
a wealth tax now could 
have the opposite effect. 
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PRACTICAL TAX 
ADMINISTRATION PART 2: 
GETTING REGISTRATION RIGHT

By Ettiene Retief, Chairman of the National 
Tax and SARS Committee at SAIPA
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This is the second part of our series 
exploring good tax administration. The first 
part was about ensuring proper disclosure 
and having the necessary records in place 
before getting into a dispute with SARS.

T his article will be 
discussing registration 
and where taxpayers slip 
up in this process.

Registering a new 
company
Just as every eligible South African 
citizen must apply for a tax number 
from SARS, so must every company.

It is important to get this 
first step right as later steps, like 
obtaining a VAT number, cannot 
be completed unless this part is 
handled correctly.
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Many people make their first 
mistake when registering their new 
business with the Companies and 
Intellectual Property Commission 
(CIPC).

CIPC’s registration system is 
integrated with SARS’ system. So 
once they receive their company’s 
CIPC disclosure form, the allocated 
tax number will appear in the details. 
This does not mean the company is 
fully registered with SARS, only that a 
tax number has been assigned to it.

They are still required to provide 
the company’s full details so SARS 
can engage with them on tax 
matters. The information required 
includes the business address, 
relevant contact information 
like email address and phone 
number, and banking details. When 
submitting the business address, 
bear in mind that this is where 
accounting and tax records are held, 
which may differ from the address 
provided during CIPC registration. 
Taxpayers often get this wrong.

Most importantly, they must 
nominate a representative taxpayer, 
and this is often forgotten until there 
is a problem later.

The representative 
taxpayer
Because they are non-corporeal 
entities, every company must 
appoint a real person that SARS can 
engage with on its tax matters. This 
is the representative taxpayer.

In small concerns, the owner 
or manager should always take on 
this responsibility. Even if they know 
nothing about tax, they can delegate 
their duties to someone who does, 
like their tax consultant. However, 
they must be familiar with current 
proceedings as SARS holds them 
solely responsible for providing any 
required information.

In larger companies, the 
representative taxpayer must be 
nominated by the directors and 
appointed by resolution of the 
board and shareholders, and must 

be given authority to act as the 
organisation’s liaison with SARS. In 
fact, SARS may sometimes request 
proof of this authority.

It is also important that the 
nominated person is up to the task. 
Although the CFO might seem the 
best candidate, they are often too 
busy. A financial manager may be 
better suited as they can attend to 
these duties as part of their daily 
routine.

Updating details
Whether it is a new company or 
an existing one, the taxpayer must 
by law notify SARS of any changes 
to its details within 21 days. This 
includes the nomination of a new 
representative taxpayer.

The easiest way to do this is 
through SARS’ online eFiling system. 
This is where many taxpayers again 
make a mistake. 

It requires more than just 
updating the changed details in the 
taxpayer’s online profile or on their 
current return. The profile is only 
used to populate forms with basic 
information and the information 
entered on a form only applies to 
that submission.

To ensure new details are 
saved to SARS database, taxpayers 
must complete a Registration, 
Amendments and Verification 
(RAV01) form. Unless this document 
is submitted, the taxpayer’s details 
remain unaltered, and SARS will 
continue to use that outdated 
information for future engagements.

Only changing details once 
or twice a year when making 
submissions is far too late to comply 
with regulations.

Roles and 
responsibilities
It is possible for tax professionals to 
act as the representative taxpayer, 
but we should always reject being 
nominated unless no alternative is 
possible and the client’s tax affairs 
are very simple.

Taking on this responsibility 
creates an endorsement threat that 
could undermine our independence 
and ability to deliver an impartial 
service. Thus, we must be wary of 
this situation.

However, it is our job to make 
certain the representative taxpayer 
is fully aware and accepting of their 
role and responsibility. In fact, it 
is best practice to record these 
requirements explicitly in the client’s 
engagement letter.

The representative should never 
assume that we will take care of 
everything for them so this inclusion 
will ensure they know what is 
expected of them.

Of course, as their service 
provider, we must promptly update 
any new details they provide.

SARS depends on this 
information and has started putting 
more pressure on taxpayers to keep 
their details up to date. 

To avoid penalties, updating 
details must become part of 
the taxpayer’s and our habitual 
administrative process. 

Most 
importantly, 
they must 
nominate a 
representative 
taxpayer, and 
this is often 
forgotten 
until there is a 
problem later.”
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Taxation: A Transaction-Based Approach will be 
an amazingly useful tool for tax practitioners as it 
provides an in-depth analysis of the application of 
a full range of tax legislation to particular types of 
transaction, thus providing a holistic or ‘helicopter’ 
view of transactions in a tax context. 

This book is written in a user-friendly style that 
makes the intricacies of tax legislation easy to 
understand and apply without over-simplifying their 
complexities.

The rendering of tax advice by tax practitioners 
and the tax treatment of transactions is difficult 
terrain and is saddled with many complex nuances. 

TAXATION: A TRANSACTION-BASED 
APPROACH, FIRST EDITION
By Walter Geach, Zolani Buba and Osman 
Mollagee
Oxford University Press  
(Southern Africa). 259 pages. 2021
ISBN: 97 80 199042470
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Review by: Mahomed Kamdar,  
Tax Specialist at SAIPA
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However, the release of this book by Walter Geach, 
Zolani Buba and Osman Mollagee is a breakthrough that 
makes the task a significantly less burdensome and much 
simpler one to undertake.

This text deconstructs common transactions that tax 
practitioners encounter when rendering tax services and 
advice to clients and provides easy-to-follow strategies. 

The application of tax legislation to a particular 
transaction is addressed in the context of the taxpayer’s 
circumstances, which determine the outcomes and 
consequences.

Most importantly, the book deconstructs transactions 
from the perspective of each stakeholder, and applies 
all the relevant tax legislation to each transaction. For 
example, a transaction involving the sale and purchase 
of property is interrogated from the perspective of both 
seller and purchaser, while all potential taxes (income, 
CGT, VAT, transfer duties and security transfer taxes) 
associated with such a transaction are also highlighted. 
Since South African tax legislation is not entity-neutral, 
the book discusses the implication of a transaction from 
the perspective of various types of entity (for example, 
individual taxpayers, companies, trusts and partnerships).

This approach is adopted for the following transactions:
 immovable property transactions;
 acquisition and disposal of transfer stock;
 buying and selling of a business;
 tax consequences of business rescue;
 trust transactions;
 liquidation of a company;
 tax consequences of emigration and immigration;
 Sharia-compliant financing transactions;
 transactions involving employed and self-employed 

individuals;
 cross-border transactions; and
 transactions, ethics and tax compliance.

Tax practitioners will agree that such transactions feature 
regularly in their professional lives and that they are asked 
to supply tax advice on such transactions. The approach 
of this publication differs from others because the tax 
implications of a particular transaction are clustered in 
the same chapter. 
Notably:

 Most tax publications tend to focus specific tax 
legislation in isolation and therefore provide neither 
a holistic perspective nor the relationship between 
different pieces of tax legislation.

 There has not previously been a publication in South 
Africa that aggressively interrogates eleven common 
but complex transactions for all their potential tax 
implications and that locates such implications in 

the same chapter. Orthodox tax publications discuss 
different taxes in separate chapters.

This publication will significantly reduce the research time 
required for rendering tax advice and will save the tax 
professional both valued time and financial resources. 
It is also written in a readable style and sustains the 
reader’s interest throughout the journey of rendering tax 
advice. An in-depth narrative references court cases and 
appropriate sections of relevant tax Acts.

The book does something else extraordinary. The 
first chapter lists all the tasks a tax professional must 
undertake before tax advice can be given. It is a gem! It 
lists comprehensively what facts need to be uncovered 
and what relevant questions need to be posed to a client 
in order to establish the full and complete circumstances 
of the taxpayer. Tax advice cannot properly be given 
without knowledge of the facts and circumstances of a 
client: Chapter 1 provides guidelines on how to extract 
the true circumstances of a transaction undertaken by a 
client.

This book is an authority on rendering tax advice 
on the selected transactions in South Africa and should 
always be within reach; it deserves a place in the private 
library of every tax practitioner and tax professional and 
will remain relevant for many years to come. The authors 
have done the community of tax advisors in South Africa a 
great service! 

COPIES OF TAXATION: A TRANSACTION-BASED APPROACH 
MAY BE PURCHASED HERE: 

https://www.wizebooks.co.za/Get/9780199042470-taxation-a-transaction-based-approach
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presents a new and unique integrated approach 
to the law of taxation in South Africa.

Scan here to purchase 

from Wize Books

OxfordSAHE               
     

Oxford University Press

Southern AfricaResourceHub

Taxation: A Transaction-Based Approach is a valuable reference for legal,
financial and accounting professionals whose discipline is applied to taxation.  

Contact us on 021 120 0140  •  www.oxford.co.za

Thorough in depth and scope, the text offers a clear 
and concise discussion of the concepts, principles, 
application and ethics of the discipline. 

Presenting a coherent, systematic framework 
that encourages applied competence, this book 
supports readers to master the subject matter  
and to confidently develop integrated knowledge. 
Designed to support advanced problem-solving 
competence, this text offers a transaction- 
based approach. 

The text presents a clear conceptual framework 
that guides readers to establish the facts 
surrounding any domestic or cross-border 
transaction, and, with an enquiring approach, 
focusses on discovering all of the tax issues that 
might arise when any single transaction, or series  
of transactions, occurs.

TAXATIONTAXATION
A Transaction-Based Approach

https://global.oup.com/?cc=mz
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BRINGING 
INTEGRITY TO 
WHISTLE-
BLOWING 
PLATFORMS

By Ettiene 
Retief, 
Chairman 
of the 
National 

Tax and SARS 
Committee at SAIPA

During his SONA 2022 address, 
President Ramaphosa noted 
that the government is working 
to strengthen whistleblower 
protection in South Africa.
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T here is no denying that 
whistleblowers deserve 
to be kept safe as they 
go through the process 
of exposing corruption. 

This is especially important after 
the fact to ensure they are not left 
vulnerable.

However, we often overlook 
the need to protect the underlying 
whistleblowing systems and 
processes themselves. In the same 
way that computer systems are 
subject to cyberattacks, a poorly 
designed whistleblowing system may 
be infiltrated by malicious players.  
We’ve heard of cases where those 
with a bone to pick might raise false 
reports against their victim, for 
example, a manager who gave them 
a poor performance review.

Likewise, a whistleblowing 
process that can be short-circuited 
to protect guilty parties or endangers 
whistleblowers’ identities becomes 
a threat instead of a benefit. The 
way the system is structured, who 
has access to it, and the logical 
interplay of its processes must all 
be considered. If the system is not 
effective, it will not be robust enough 
to bring offenders to justice or 
protect whistleblowers from reprisal.

System 
independence
One of the most important aspects 
of a whistleblowing system is its 
independence.

This does not mean that the 
system should be administered by 
a separate third party, although 
certain components can definitely be 
outsourced. Even if they are, it would 
be pointless if those in authority 
could leverage their positions to 
squash investigations anyway. 

The system itself must be 
designed in such a way that a 
diverse set of stakeholders drive the 
process from start to completion. 
Thus no one person could prevent 
any report from being verified, 
investigated, acted on, or cause it in 
any way to be swept under the rug.

Verification of claims
Obviously, a strong verification 
function is crucial to an effective 
system.

If every whistleblowing report 
raised was taken at face value, 
the platform could easily become 
a means of settling grudges or 
manipulating disciplinary procedures. 
This only creates favourable 
conditions for those acting in bad 
faith.

A primary concern must be 
to handle new reports with an 
appropriate amount of scepticism. 
Can the allegations be proved 
through independent data sources 
or by corroborating claims? Due 
diligence needs to be applied to any 
and all reports and, in fact, must be 
part of the culture upon which the 
system is based.

Preservation of 
confidentiality
Research shows that whistleblowers 
only act after other avenues have 
been exhausted and after much 
internal deliberation. No doubt, the 
decision to act on one’s principles in 
spite of the potential threat to one’s 
safety is a source of great stress. 

A major factor in bringing 
this decision forward is that the 
nominated whistleblowing platform 
can promise anonymity, if required. 
A system that cannot guarantee this, 
and reliable confidentiality, will go 
unused and fail in its mandate.

The audit committee
An audit committee is a vital compo-
nent in the whistleblowing pipeline 
because it is made up of auditors and 
stakeholders who are, for all intents 
and purposes, independent and 
impartial. 

This ensures that no single party 
can influence the system to their 
advantage and that all checks and 
balances are maintained. It is exactly 
this multi-stakeholder approach that 
lends a whistleblowing system integri-
ty and encourages whistleblowers to 
take the first important step.

The professional 
accountant’s role
Professional Accountants (SA) 
have an important role to play in 
ensuring whistleblowing processes 
are fit for purpose. They are able to 
carry out non-financial assurance 
engagements and give clients 
reasonable assurance that their 
system is tamperproof and secure. 
As trusted business advisors, 
they are more than capable of 
assisting organisations to achieve 
the required independence 
and confidentiality that makes 
whistleblowing a boon rather than a 
burden.

In smaller organisations, they 
can also help clients understand 
whistleblowing essentials and 
implement a sound platform for 
their needs.

A sustainability 
concern
Another consideration for 
Professional Accountants (SA) is 
that corruption is a sustainability 
issue. Organisations can thus both 
attract investment and satisfy public 
concerns by demonstrating that they 
are earnest about whistleblowing. 

Integrated reporting need 
not specify exact whistleblowing 
statistics. In fact, including them 
could create an undesirable 
impression of the business. 
However, a fair description of 
the whistleblowing platform, 
its independence and ability to 
guard confidentiality, as well as 
the organisation’s commitment to 
rooting out corruption, can go a long 
way towards encouraging investors 
and shareholders.

Conclusion
The conclusion is simple: 
Professional Accountants (SA) can 
provide the professional scepticism 
needed to test a whistleblowing 
platform’s integrity and ensure it is 
meaningfully employed. This is an 
excellent way to protect the system 
itself. 



32 Tax Professional Back to top

Pr
ov

is
io

na
l T

ax

T his article clarifies conceptual 
issues relating to the definition of 
a provisional taxpayer and offers 
remedies if a taxpayer who met 
the definition of a “provisional 

taxpayer” as defined by the Income Tax Act 58 
of 1962 (ITA) was erroneously subjected to an 
administrative penalty.

Paying provisional tax 
reduces the cash burden 
on the taxpayer when the 
tax return for the year 
is submitted. Deciding 
whether a taxpayer 
qualifies as provisional 
can be complicated, as 
multiple issues must be 
considered. 

PROVISIONAL TAX:

THE 
WHO, 
WHAT 
AND 
WHEN

By Mahomed Kamdar, Tax 
Specialist at SAIPA
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Examples of remuneration are salaries, leave 
pay, wages and bonuses. If the only source of 
income is remuneration, the individual will not be 
a provisional taxpayer, as tax on remuneration is 
paid promptly via the PAYE mechanism.

WHO IS A PROVISIONAL 
TAXPAYER?
A provisional taxpayer is any person who receives income 
that is not defined as remuneration. For example, an 
(truly) independent consultant is a provisional taxpayer 
because there are no employee/employer relations and, 
therefore, no `remuneration’ will be paid, but rather a 
consultative fee. 

When determining who should pay provisional tax, it is 
helpful to decide who is not a provisional taxpayer.

The receipt of the following exempt income does not 
make an individual a provisional taxpayer:

 If an individual receives interest of less than R23 800 
and is under 65; or

 If an individual receives interest of less than R34 500 
and is 65 and older; or

 If an individual receives an exempt amount from a 
tax-free savings account; or

 If an individual receives an exempt dividend in 
accordance with s10(1)(i) of the ITA.

Furthermore, the following are not provisional taxpayers:
 Approved public benefit organisations or 

recreational clubs that have been approved by the 
Commissioner in terms of section 30 or section 30A 
of the ITA;

 Bodies corporate, share block companies or certain 
associations of persons that are exempt from tax;

 Any natural person who does not earn any income 
from carrying on any business, provided that 
individual’s taxable income is not more than the tax 
threshold. Thresholds for the 2022 tax year that 
ends 28 February 2022:

• Taxpayers below 65 years: R87 300;
• Taxpayers over 65 but below 75: R135 150; 
• Taxpayers 75 years and over: R151 100; or 
• The taxable income of an individual (earned from 

interest, foreign dividends, rental from letting 
of fixed property and remuneration from an 
unregistered employer) must not be more than 
R30 000. 

The illustrative example serves to clarify the  
identification of a provisional taxpayer.

ILLUSTRATIVE EXAMPLE 1
Background information:
Individual A is 50 years old, earns a normal salary (taxable 
income) of R100 000 that exceeds the tax threshold for 
the relevant tax year.

In addition to their normal salary, Individual A earned the 
following:
Interest on medical savings account  R500
Interest from local bank R40 000
Tax-free investment (TFI) R2 000 
 (fully exempt) 
Nett rental income for 12 months  R60 000

Question:
Does Individual A qualify as a provisional taxpayer? 
Note, for the provisional tax status calculation the 
remuneration received is excluded from the calculation 
because PAYE is already deducted.

Answer:
Interest earned: (500 + 40 000 + RNil) = R40 500
Less: Interest exempt (below 65) = R23 800
Taxable interest  = R16 700

Plus: Nett Rental Income = R60 000

Total non-remunerated income  = R76 700

Since the non-remunerated income exceeds R30 000, 
Individual A is a provisional taxpayer.

Lastly, any person who is notified by SARS that he or she 
is a provisional taxpayer 
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THE ISSUES UNDER 
INVESTIGATION
When considering provisional taxpayers, there are three 
issues to consider:

 The formal registration of provisional taxpayers is no 
longer applicable to individual taxpayers. 

 In the past, directors of companies and members 
of close corporations were treated as provisional 
taxpayers by virtue of the office held. At present, the 
ITA treats such office bearers as normal employees 
for PAYE purposes, and these office bearers are 
required to meet the definition of a provisional 
taxpayer to qualify as such.

 If a taxpayer who was not a provisional taxpayer in 
a prior tax year currently satisfies the requirement 
to be a provisional taxpayer, they do not have to 
formally register with SARS to become a provisional 
taxpayer. The taxpayer must simply request an IRP6 
and complete the form. 

So, should a taxpayer who already uses SARS eFiling meet 
all the requirements of a provisional taxpayer, then the 
tax practitioner must, on behalf of the taxpayer, add the 
provisional tax type to the client’s profile so that the IRP6 
may be accessed and filed online.

A provisional taxpayer who fails to submit an estimate 
of taxable income for the second period or who does not 
submit the estimate by the last day of the period ending 
four months after the last day of the year of assessment, 
is deemed to have submitted a nil estimate of taxable 
income, which will have a significant impact on the 
penalty calculation.

However, if a taxpayer who was a provisional taxpayer 
in prior tax years and formally registered with SARS 
subsequently experiences change in their financial and 
tax circumstances resulting in them not currently meeting 
the requirement of being declared a provisional taxpayer, 
then such a taxpayer must submit their ITR12 tax returns 
for the respective filing season (and not in January of the 
following year, which is usually seen as the deadline for 
provisional taxpayers). 

It is the responsibility of the taxpayer or the tax 
practitioner acting on behalf of the taxpayer, to assess 
whether an individual taxpayer is a provisional taxpayer. 
This investigation must be done twice a year: at the end 
of August and end of February.

It can, in practice, happen that a provisional taxpayer 
(who met the requirement of provisional taxpayer and 
submitted their ITR12 promptly in January 2022) could 
still have been penalised with administrative penalties. 
In such cases, SAIPA is willing to escalate the issue to the 
regional branches of SARS. 
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Should you want to escalate such a matter, forward 
the following information to: taxcentre@saipa.co.za: 
• Name of taxpayer
• Tax reference number
• Any other documentary evidence
• Tax type
• Case number
• Region/province where the taxpayer is based 

It is the responsibility 
of the taxpayer or 
the tax practitioner 
acting on behalf 
of the taxpayer, to 
assess whether an 
individual taxpayer 
is a provisional 
taxpayer. This 
investigation must 
be done twice a year: 
at the end of August 
and end of February.

mailto:taxcentre%40saipa.co.za?subject=
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IS SARS
VICTIMISING THE 
LITTLE GUY?

By Ettiene 
Retief, 
Chairman 
of the 
National 

Tax and SARS 
Committee at SAIPA

During his budget speech address, Minister of 
Finance Enoch Godongwana boasted about 
the amount of tax SARS was able to collect for 
the coming year, praising SARS Commissioner 
Edward Kieswetter’s efforts. However, there 
is a growing perception among the public that 
SARS is savagely targeting average earners 
instead of high wealth individuals (HWIs) who 
fail to pay their taxes.
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A recent article by 
journalist Marianne 
Merten chronicled 
her own encounter 
with SARS demanding 

evidence of certain deductions. 
Many who find themselves in SARS’ 
spotlight will feel, as she did, that 
such a request amounts to an 
accusation of cheating.

If the good folks who pay their 
taxes and make honest deductions 
are treated with suspicion, why not 
the wealthy who appear to always 
be dodging their way to a low-tax 
lifestyle?

The reality is worth taking a 
closer look at. This is especially 
important because, as tax 
professionals, it is our duty to 
educate our clients, so they know 
the facts, don’t take offence and 
remain compliant.

An attitude of “if they don’t pay, 
why should I?” will not sit well with 
SARS.

 No, HWIs are not 
 being ignored 
The rumours that SARS is not 
focusing on high earners and that 
this class of taxpayer gets away scot 
free is, of course, false. 

We know that SARS has a High 
Wealth Individual Taxation unit that 
concentrates solely on enforcing tax 
compliance among the very rich.

The problem is that, even 
with cross-jurisdictional reporting 
agreements to assist SARS, HWI tax 
affairs can be incredibly complex. 

These are people who may own 
homes in several countries, yachts, 
a multi-tier investment portfolio, 
art collections, car collections, and 
various other assets. 

They might earn director fees 
from various companies, have trusts, 
run overseas shell companies, 
do business as online vendors in 
multiple regions, and the list goes on.

SA
R

S 

Medical expense 
deductions are the least 
of their concerns.

It’s also true that 
they can afford the very 
best business and tax 
consultants to help them 
discover and exploit every 
possible tax loophole they 
can. Many may cross tax 
evasion lines to protect 
their wealth and some may 
intentionally hide income 
from SARS.

Unravelling the true extent 
of their business empires and 
asset holdings can take years, and 
the legal proceedings that may 
follow just as long.

Unlike you and I, any demand 
for information from SARS will likely 
be answered by top attorneys who 
make a living doing nothing else.

When SARS finally has grounds 
to collect outstanding taxes, the 
settlement can be significant. But 
getting there takes a lot of hard work 
and requires exceptionally skilled 
investigators to build a watertight 
case.

 Yes, average payers 
 are being targeted 
There’s no doubt that SARS has 
upped its game when it comes to 
fact checking and double-checking 
facts. 

It is under tremendous pressure 
to collect every cent it can and has 
invested huge sums into being able 
to do so. From AI-based auditing 
systems to integrating with third-
party data, SARS may seem at times 
to have X-ray vision.

There is a good reason why this 
is so.

Unlike the HWIs above, the 
average taxpayer has few high-
end assets or complex wealth 
structures and their sources of 
income are limited. It also doesn’t 

take specialised skills to match the 
information they provide with the 
data SARS has at its disposal.

So, much of the assessment 
process can be automated using a 
risk-based approach.

Where an individual document 
or proof of deduction is missing, 
the taxpayer will be flagged by the 
system and a request will be sent for 
more information.

This is a very clinical process, 
carried out robotically and without 
malice. Of course, it may not appear 
that way to the taxpayer who 
receives that notice. 

Proper 
disclosure
This illustrates what I said in my first 
article on good tax administration. 
There, I noted that before entering 
into a dispute with SARS, taxpayers 
must provide proper disclosure and 
ensure they have the necessary 
records available.

As tax specialists, we have an 
obligation to make them aware of 
what information they will need to 
provide beforehand.

Even then, until the bugs are 
worked out of SARS’ systems, 
annoying demands might be 
something we have to put up with 
for now. 
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RESPONSIBILITIES WHEN 
CLIENTS REFUSE TO PAY 
OUTSTANDING FEES

The payment of services fees forms part of the terms 
and conditions of the engagement letter, which is 
a contract between the client and practitioner. The 
settlement of fees and the delivery of the services 
(e.g. compilation the financial statements) are 
intertwined in the contractual agreement.

By Mahomed Kamdar, Tax Specialist at SAIPA
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Failure to settle outstanding fees must thus be 
viewed separately from the performance of 
the engagement unless they are conditional on 
each other. Unless the engagement execution 
and payment of the fees are subject to the 

engagement letter (i.e. delivery is a condition of settling 
the fees), the practitioner can withhold the delivery of 
the financial statements.

A SAIPA member, practising as a Professional 
Accountant (SA), must be cautious when exercising 
their right to retain a client’s documents when the 
client has not settled their fees due. The retention or 
withholding of a client’s documents is referred to as 
lien (the right of a person to retain possession of the 
owner’s (client’s) property until the owner pays what is 
due).

Two sets of documents are generally associated with 
any engagement, including tax engagement, performed 
by a SAIPA member (Professional Accountant (SA)):

 Documents of the client, which include business 
documents such as invoices, bank statements, 
accounting records, etc.

 Working papers of the member, which are 
documents that the member has used their skills, 
expertise and knowledge to create in performing 
the engagement.

There is a grey area when it comes to the accounting 
records, especially when the member maintains the 
accounting records of the client on the accounting 
system/software of the member. However, the 
accounting records remain the property of the client 
and the member can either provide the client with a 
hard or soft copy of the accounting records but cannot 
retain it as part of the working papers.

In practice, these issues can be very complex, and each 
case must be viewed on merit. With reference to the 
submission of tax returns, however, the following apply:

 A previous accountant may not prevent his former 
client (the taxpayer) from submitting a tax return.

 A third party (in this situation, the previous 
accountant) cannot prevent SARS from collecting 
the taxes due to it or prevent a citizen (the 
taxpayer) of any country from becoming tax 
compliant. 

 A previous accountant cannot prevent an 
important organ of State (SARS in this situation) 
from carrying out its mandate. This is criminal 
activity.

 A former accountant cannot hold back information 
so that the former client (taxpayer) is unable to 
render a tax return.

The annual financial statements of a client are the 
product of the engagement and can therefore not be 
claimed as part of the working papers of the member. 
The statements are the deliverable in terms of the 
engagement and cannot be linked to the payment of fees 
due unless it is a condition of delivery – same as a cash on 
delivery (COD) transaction.

In conclusion, the previous accountant must resort to 
others means to collect unpaid amounts from debtors, 
including litigation and other non-litigious persuasive 
methods. 

A citizen of a country (in this situation, the previous 
accountant) cannot prevent another citizen (the former 
client) from honouring their tax obligation with any tax 
administration anywhere in the world. Therefore, the tax 
practitioner cannot hold back the profiles of the taxpayer 
(client).

Lastly, a taxpayer may authorise the transfer request, 
after which the tax type will move from the holding party 
(e.g. the old tax practitioner) to the requesting party (e.g. 
the new tax practitioner). 

Should a tax practitioner fail to promptly release efiling 
profiles of their former clients, then SAIPA will institute an 
investigation and depending on the outcome thereof, a 
fine of R2000 could be invoked.

Please click on this SARS link and refer to section 15.2 
to establish how profiles may be moved between tax 
practitioners and clients (taxpayers). 

The retention or 
withholding of a 
client’s documents 
is referred to as lien 
(the right of a person 
to retain possession 
of the owner’s 
(client’s) property 
until the owner pays 
what is due).”

https://www.sars.gov.za/wp-content/uploads/Ops/Guides/GEN-ELEC-18-G01-How-to-Register-for-eFiling-and-Manage-Your-User-Profile-External-Guide.pdf


39 Tax Professional Back to top

SO
Es

During SAIPA’s Budget 
Breakfast on the 
24th of February, the 
topic of state-owned 
enterprises (SOEs) 

was raised several times during 
presentations and panel discussions.

There are over 700 SOEs in 
South Africa, existing at national, 
provincial and local levels. Are they 
really beneficial to the economy or 
should they exist at all?

Certainly, the government has 
not demonstrated the business 

THE TIME 
TO RETHINK 
SOEs 
MIGHT BE HERE

By Ettiene 
Retief, 
Chairman 
of the 
National Tax 
and SARS 

Committee at SAIPA

acumen needed to make these 
entities profitable and the panellists 
suggested that a new model is 
desperately needed.

The question is: what form 
should that model take?

THE PROBLEM 
WITH SOEs
The government recently concluded 
a deal to dispose of a 51% stake in 
SAA to the Takaso Consortium in 
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return for its R3 billion cash injection 
over the next three years.

That didn’t stop Minister of Public 
Enterprises Pravin Gordhan from 
providing SAA with a R3.5 billion 
parting gift. However, Gordhan 
assured South Africans that this was 
not a new bailout. It was the balance 
of R14 billion the government had 
already agreed to previously.

This illustrates a major problem 
with SOEs, that government must 
always be there to bail them out. 
This is consistently true when the 
enterprise’s management is not able 
to run the company profitably.

If an SOE suffers losses, there 
is no substitute and therefore no 
choice but to come to its rescue.

That is what happened to the 
Japanese electricity provider and 
SOE, The Tokyo Electric Power 
Company (TEPCO). In 2007, an 
earthquake forced TEPCO to shut 
its Kashiwazaki-Kariwa nuclear 
power plant and the 2011 tsunami 
severely damaged its Fukushima 
Daiichi nuclear power plant. In 2012, 
the Japanese government paid 
TEPCO one trillion yen to prevent 
its collapse and to decommission 
Fukushima. With no alternative to 
generate electricity, they had little 
choice.

Of course, we are all too aware of 
the problems Eskom has, as South 
Africa’s sole electricity supplier, with 
keeping the lights on even in the 
absence of a disaster.

Contrast this with, as examples, 
the 60 energy suppliers in the UK 
and five in the Netherlands.

ALTERNATIVE 
MODELS
South Africa relies on the state-
owned model even if it is not the 
best fit for current economic needs.

One alternative is to privatise 

SOEs completely to the point where 
the government surrenders its stake 
in them altogether. This would allow 
better competition and the state 
could focus on developing legislation 
to ensure all citizens have equal 
access.

Another is a hybrid model. 
There are two options that could 
be considered here. The first is a 
government-owned management 
company that oversees private 
vendors. In the second, the SOEs 
continue to operate, funded by 
government shareholders, but 
competitors would be allowed into 
the same market. This is the model 
we see at play with Telkom and the 
country’s private mobile services 
providers.

At this point, even if the 
government gave its SOEs away, 
it would save the nation billions in 

losses that could be put to better 
use in stimulating real economic 
growth.

COMPETITION
Currently, SOEs are monopolistic in 
nature and face no challenge from 
competitors, so there is no pressure 
to grow and win more market share. 
There is also little risk of failing 
because the government provides 
them with a safety net through its 
constant funding.

Some argue that privatisation 
results in inequality and should not 
be encouraged.

While this may be true between 
countries, privatisation within a 
country’s borders usually breeds 
healthy competition that typically 
brings prices down and creates 
greater value for consumers. This 
means more people can afford 
better service, lowering the barrier 
to entry for low earners.

Consumers also have greater 
choice. If an SOE fails to deliver good 
service or faces an existential crisis, 
its customers are not locked into 
a single vendor and are free to try 
other outlets.

For a good example of an 
existential crisis, look again at Eskom 
and its inability to generate power 
reliably, and how blackouts affect 
the quality of life of millions of 
South Africans. Especially the less 
fortunate.

A NEW 
MODEL
It is plain to see that South Africa’s 
dependency on SOEs is not working 
and they don’t contribute to 
economic growth. It may be time to 
finally cut ties with them and turn to 
a new model that promises a better 
tomorrow for everyone. 

At this point, 
even if the 
government 
gave its SOEs 
away, it would 
save the 
nation billions 
in losses that 
could be put 
to better use 
in stimulating 
real economic 
growth.” 
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By Phillip 
Joubert, CoTE 
Manager at 
SAIPA

REQUIREMENTS

CHANGES TO 
RCB AND TAX 
PRACTITIONER

In October 2021, SARS started the process 
of updating the regulations governing 
chapter 18 of the Tax Administration Act 28 
of 2011 (TAA). Through various consultative 
processes, which included recognised 
controlling bodies (RCBs), SARS published 
the amended draft regulations. 
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The proposed changes will have a significant 
impact on our Centre of Tax Excellence (CoTE) 
members, and it is important to understand 
why SARS is tightening the regulations. 

SARS provided RCBs with statistics about 
tax practitioners and their overall levels of compliance, 
which, to say the least, was quite concerning. The number 
of outstanding returns and debt levels of practitioners 
alone are (were) worryingly high – the levels of non-
compliance and debt of taxpayers attached to these 
practitioners are even more concerning. 

SAIPA, as an RCB and ethical professional 
accountancy organisation, is committed to ensuring that 
our members are compliant and meet the requirements 
as set out by SARS. SAIPA takes non-compliance seriously, 
as it is a breach of not only of SARS regulations but also 
the International Ethics Standards Board for Accountants 
(IESBA) Code of Professional Conduct and SAIPA by-laws. 

 The impact on tax practitioners 
QUALIFICATIONS AND EXPERIENCE
As SAIPA’s minimum requirements for membership 
of both SAIPA and CoTE exceed the proposed SARS 
regulations, SAIPA members can rest assured that they 
meet these requirements. It is heartening to note that 
SARS considered that there are many tax professionals 
in business and practice that are not in possession 
of a bachelor’s degree but are more than capable of 
performing duties as a registered tax practitioner due to 
their years of experience in a tax environment.

CONTINUING PROFESSIONAL DEVELOPMENT
SARS has updated the continuing professional 
development (CPD) requirements of tax practitioners, 
and RCBs are required to ensure that practitioners meet 
these requirements on an annual basis. The below table 
is a short summary of the proposed changes:

EXISTING 
REQUIREMENTS

AMENDED 
REQUIREMENTS (TO BE 
CONFIRMED)

12 hours tax specific 
CPD

9 hours must be 
structured (75%)

10 hours verifiable 
(structured) tax specific 
CPD hours

2 hours verifiable ethics 
CPD

6-8 hours of other 
verifiable CPD aligned 
to the field of the 
practitioner

C
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es Newly qualified tax practitioners are also required 

to undergo a readiness programme with SARS, followed 
by an assessment to determine whether the applicant 
tax practitioner has the necessary know-how to perform 
their duties. This eight-hour readiness programme is 
currently in addition to the CPD requirements.

Practitioners’ CPD requirements will be apportioned 
based on the timing of their entrance as members or 
affiliate members of SAIPA.

ANNUAL DECLARATION AND CRIMINAL CLEARANCE
SAIPA requires all tax practitioners to complete an annual 
verification of their tax status with the SAIPA compliance 
team, which must be done by the end of February in order 
for SAIPA to report to SARS. Included in the declaration is 
practitioners’ submission of their tax compliance status 
PIN. In turn, SARS will confirm the tax compliance status of 
the practitioner in both their personal capacity and “other 
related interests” where they are listed as a director (or 
member) or the registered representative of a company, 
which is a new requirement from SARS.

Members are also required to declare whether they 
were convicted of any offense as described in section 
240(3)(b) and (c) of the TAA. SARS, however, will now 
require that all newly admitted tax practitioners provide 
a criminal clearance certificate issued by SAPS or another 
competent authority. SARS will further require that 
existing tax practitioners provide such a certificate at 
least once in a five-year cycle. 

SAIPA understands the potential burden this may 
place on our members, and we are working with other 
RCBs and SARS to determine a more practical way 
forward.

SARS has tentatively set the implementation date for 
these proposed changes as 1 April 2022, however, as 
RCB consultations with SARS continue, there may be a 
delay in this date.

 Non-compliance 
Tax practitioners should be aware that non-compliance 
with the various requirements of both SARS and SAIPA 
could be determinantal to their ability to practise. Should 
a tax practitioner be found to be non-compliant in their 
tax affairs, the member may lose their practitioner 
status at SARS and undergo investigation by SAIPA. It 
is also imperative for members to note that CPD and 
other compliance requirements form part of the SAIPA 
constitution and by-laws, and non-compliance will be 
treated in terms of these governing documents. A 
member not in good standing with SAIPA is seen as non-
compliant with the SARS regulations. 

Members concerned about the proposed changes 
are welcome to contact the CoTE team for clarification 
and assistance. 
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MEMBER
STORIES

SPOKAZI 
We couldn’t be more #SAIPAproud of Spokazi Jojo, the 
first SAIPA member and Professional Accountant (SA) to 
be appointed as Treasurer General at the Association 
for the Advancement of Black Accountants South Africa!

This crowning achievement comes as no surprise, 
as Spokazi’s career has been full of incredible 
achievements and monumental roles in the industry. 
From founding the SPJ Foundation and serving as 
chairperson of several boards and companies, to being 
awarded the Under 40 Woman Leader of the Year in 
2021, Spokazi is constantly climbing higher and higher – 
with no end to her achievements in sight.

Discover Spokazi’s journey to becoming the first SAIPA 
Professional Accountant (SA) to be named Treasurer 
General at ABASA in this short article, and you’ll 
understand why she makes us so #SAIPAproud. 

SIHLE
Sihle Ndlovu is another SAIPA member that makes us 
#SAIPAproud on our 40th year of unlocking success for 
Professional Accountants (SA) across South Africa!

As Chairman and co-owner of Inzalo Capital Holdings, 
Sihle is pioneering water-wise technology to protect and 
manage this most precious resource. Backed by a wealth 
of achievements in agriculture and business, as well 
as making headlines for donating water from his farm 
to thirsty communities during the KZN drought, Sihle 
is on a constant upward trajectory in both his life and 
professional career.

Find out more about Sihle’s incredible achievements in 
this short article.

We are #SAIPAproud of all our amazingly talented members, and 
we’re celebrating 40 years of SAIPA by honouring and recognising the 
incredible things they have achieved. 

https://www.saipa.co.za/saipaproud-members/spokazi-jojo/
https://www.saipa.co.za/saipaproud-members/sihle-ndlovu/
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DANIELLE
Nothing can stop Danielle Cloete from being a 
#SAIPAproud Professional Accountant (SA)! After facing a 
series of unfortunate accidents and struggles throughout 
her life, Danielle continued to persevere has always 
worked hard and let nothing stop her from attaining her 
dream of working in the accounting industry. 

We are so proud of you Danielle!

Discover Danielle’s journey to success here!

IAN 
Meet the phenomenal Professional Accountant (SA) 
Ian Ferreira-Massyn. At just 34 years old, Ian has fast 
become a well-known public figure in the accountancy 
profession, receiving several awards and rising through 
the ranks at Mazars from trainee to the leader of the 
accounting and outsourced service line for their Port 
Elizabeth office.

Over the years, Ian has integrated himself into our 
prestigious organisation, serving as a SAIPA board 
member, a member of SAIPA’s Executive Committee, 
and chairing the SAIPA Marketing Committee and 
Southern Region respectively. He is also a programme 
advisory board member for the faculty of Business and 
Economic Sciences at Nelson Mandela University, and a 
board member of the MTR Smit Children’s Haven.

We are incredibly proud to have Ian as part of the 
SAIPA family, and look forward to following his career 
as he reaches new heights of success. 

NSIKAYEZWE 
Professional Accountant (SA) Erick Nsikayezwe Sithole 
has so many reasons to make us #SAIPAproud! Starting 

out as a bookkeeper in 2006, today Erick is the Acting 
CEO of Boxing SA, a national organisation, as well as 
Founder and CEO of 2 of his own companies – and all this 
alongside achieving an incredible range of degrees and 
qualifications, chairing several committees, mentoring 
young entrepreneurs, and so much more.

Find out more about his impressive career, education and 
mentorship initiatives here! 

http://www.saipa.co.za/saipaproud-members/member-danielle-cloete/
http://www.saipa.co.za/saipaproud-members/erick-nsikayezwe-sithole
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Professional Accountant (SA) is not 
just a professional designation. 

IT’S A SEAL OF TRUST.

SAIPA members aim to 
provide the highest level 
of expertise and service 

to clients and are bound by 
the Institute’s Professional 

Conduct Standards and Ethical 
Pledge. They also act as trusted 
business advisors, assisting and 

driving businesses to not only 
survive but thrive.

SAIPA – DEVELOPING FUTURE-READY PROFESSIONALS

S O U T H  A F R I C A N I N S T I T U T E  O F
PROFESSIONAL ACCOUNTANTS TM

YOUR W E A LTH

SAIPA TM

Y O U R  W E A L T H

www.saipa.co.za

info@saipa.co.za

http://www.saipa.co.za
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