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Word 
from 
CoTE

Faith Ngwenya, Technical and Standards 
Executive at the South African Institute of 
Professional Accountants (SAIPA)

A taxing time ahead, 
despite some relief ...
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For all intents and purposes the pressure remains on. 
In large parts of Europe, a second wave has emerged 

once again placing pressure on revenue collections due 
to suppressed economic growth.

The global lockdowns have caused air travel to 
ground to a halt, causing grave concerns about the tax 
implications for South Africans who are working abroad 
but elected to return to SA during the lockdown. 

Mahomed takes a look at the consequences of the 
pandemic on the foreign employment income exemption. 
Normally a South African will be eligible for the exemption 
if they can prove that they have been outside the country 
for a period exceeding 183 days during any 12-month 
period, and 60 consecutive days in the same period.

However, with the travel ban many were stuck in SA 
and therefore would not qualify because they do not 
pass the physical days’ test. 

National Treasury has since made a concession to 
reduce the number of days from 183 to 117 to take the 
lockdown in SA into account. 

The reduced number of days required to be outside 
SA should be welcomed because it offers some relief in 
economically challenging times. 

The question remains whether this relief will be 
sufficient given the fact many countries have either 

re-introduced travel bans or have not eased their flight 
restrictions.

The pandemic has not been kind to small businesses. 
In this issue Saijal Singh argues for a highly successful 
SMME development program which will provide tools 
that can prepare smaller businesses to compete in and 
respond to the changing business environment.

The recent World Bank study on Doing Business 
shows that reducing average electricity outage levels in 
SA would increase overall sales of firms by 85%, and the 
increase would rise to nearly 120% for firms without a 
generator.

South African businesses have indicated that getting 
construction permits, registering property, getting credit, 
and resolving insolvency have all become more onerous. 

The environment for businesses in SA remains highly 
restrictive. Entrepreneurs are especially concerned 
about the laborious processes of obtaining licenses 
and permits. Many also feel the level of taxation, the 
payments of UIF and other regulations are restrictive to 
growth. 

Despite talk about reducing the tax burden of small 
and medium sized enterprises, the administrative and 
compliance burden continues to break the camel’s back. 

It has become more critical than ever before that 
SMME’s get a coordinated support system through 
more relevant private agencies, development finance 
institutions and public and private incubators. 

Mike Waters, who retired three years ago from the 
UK Inland Revenue, tells the delightful tale of treaty 
negotiators who are well worth remembering for the 
work they have done to ensure fair cross-border trade in 
ancient times.

He notes that the problems confronting ancient and 
modern treaty negotiators have very much remained the 
same. 

All had to ensure that states interpret and apply the 
treaties as they were intended.

However, in ancient times the negotiators relied 
heavily on their gods whom they invoked as witnesses 
and asked them to destroy the family and fields, 
vineyards, cattle, sheep and chariots of a ruler who did 
not observe the treaty.

Waters has an interesting suggestion for the 
amendment to the Vienna Convention on the Law of 
Treaties to ensure modern day leaders adhere to the 
treaty provisions. 

It involves their family and holiday homes, luxury 
vehicles, digital cameras, smart phones, iPods, laptops 
and televisions. 

Despite talk about 
reducing the tax 
burden of small 
and medium sized 
enterprises, the 
administrative and 
compliance burden 
continues to break 
the camel’s back. ”
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FOREIGN EMPLOYMENT 

DURING THE PANDEMIC

By Mahomed Kamdar: Tax Specialist, SAIPA

This article addresses only the physical absence test requirement 
of the foreign employment income tax exemption in relation to the 
pandemic. The other requirements must still be met and are not 
discussed in this article.

INCOME TAX 
EXEMPTION Fo
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In late March 2020, South Africa implemented a hard 
lockdown. This coincided with lockdown implemented 
by most countries around the world: borders were 
closed, and movement was severely restricted. 

Given the uncertainties associated with a global 

lockdown, many South African citizens who work abroad 
elected to return to SA. 

Their physical return caused the rise of a serious tax 
matter regarding the consequences of the pandemic 
on foreign employment income tax exemption on the 
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physical absence test as identified in section 10(1)(o)(ii) 
of the Income Tax Act 58 of 1962In terms of the physical 
absence test, an individual employee (of either a local 
or foreign employer) must be physically outside the 
Republic of South Africa:

For a period exceeding 183 full days in aggregate 
during any period of 12 months; and

For a continuous period exceeding 60 full days 
during that period of 12 months.

THE PHYSICAL 
ABSENCE TEST: 
National Treasury/SARS 
Covid-19 response
National Treasury acknowledged in Parliament on 
13 October 2020 that due to travel bans during the 
Covid-19 pandemic, individuals who work abroad could 
not travel in order to work outside South Africa and 

To qualify for the 
exemption, the 
number of days that a 
person spent working 
outside South Africa 
is reduced to more 
than 117 days in any 
12-month period, for 
years of assessment 
ending from 
29 February 2020 to 
28 February 2021.

could therefore not qualify for the above-mentioned 
section 10(1)(o)(ii) exemption.

In order to take into account the lockdown period 
during the Covid-19 pandemic, National Treasury 
proposed that changes be made to the 2020 draft 
tax legislation so that the 66 days commencing on 27 
March 2020 and ending on 31 May 2020 (when the 
country operated under Covid-19 Alert Levels 5 and 4) 
be subtracted from the 183-day threshold rule used 
to determine the eligibility for exemption of foreign 
remuneration.

To qualify for the exemption, the number of days that 
a person spent working outside South Africa is reduced to 
more than 117 days in any 12-month period, for years of 
assessment ending from 29 February 2020 to 28 February 
2021.

The current section 10(1)(o)(ii) requirement that 60 
of the days abroad should be a continuous period is still 
intact.

CONCLUSION
Since the affected individuals would have qualified for 
foreign employment income tax exemption if there had 
been no lockdown due to the Covid-19 pandemic, the 
proposed relief to reduce the number of days from 183 
to 117 to take into account the lockdown period during 
the pandemic is a welcome initiative from the National 
Treasury and offers taxpayers some relief in economically 
challenging times. 
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When I retired as 
the Chair of Working 
Party No. 1 three 
years ago, and also 
from my post with 
the United Kingdom 
Inland Revenue, I did 
not expect that I would 
be coming back to see 
again so many valued 
friends and colleagues. 
I am very grateful for, 
and touched by, the 
invitation to celebrate 
with you the 50th 
anniversary of work on 
the OECD Model Tax 
Convention.

By Mike Waters
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Over the last three 
years, I have been 
studying the history 
of the ancient Near 
East at university in 

London, especially ancient Egypt, 
Anatolia (modern day Turkey), 
Persia (modern day Iran), and 
Mesopotamia which occupied 
roughly the territory of modern 
Iraq and which was ruled at various 
times by the Assyrians and the 
Babylonians. I have failed in my 
ambition to find an ancient draft of 
the OECD Model. But I would like 
to share with you my discovery of 
some remarkable individuals who 
may be the earliest identifiable 
treaty negotiators and whose 
strategies and tactics make them 
worthy of being remembered 
this evening. I would also like to 
recommend a few amendments 
to the OECD Model to reflect 

TREATIES & 
TREATY 
NEGOTIATORS, 
ANCIENT AND MODERN

provisions that I have found in some 
ancient treaties which I am sure still 
have value today.

TREATY 
NEGOTIATORS
Let me take you back some 3,750 
years (to around 1750 BC in the 
Western calendar) to the city 
of Babylon, located on the river 
Euphrates about 90 kilometres 
south of modern Baghdad. Its king 
was Hammurabi, who may be known 
to those of you who have studied 
the history of law as the author of a 
so-called “Law Code” or “Codex”.

When Hammurabi came to 
the throne, he controlled an area 
some 60 by 160 kilometres, but he 
was eager to add more territory. 
He needed an ally, and one of 
his choices was the state of Mari, 
situated higher up the Euphrates in 
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events is as follows.
Hammurabi proposed to the 

king of Mari that they should enter 
into some sort of alliance, which in 
Hammurabi’s eyes no doubt was 
to be a straightforward agreement 
under which Mari would send 
soldiers to help Hammurabi on his 
military campaigns and Hammurabi 
would give Mari a share of the booty 
and also military assistance if Mari 
needed it.

The king of Mari sent two 
negotiators – Yansib-Adad and 
Ishi-Dagan – to meet Hammurabi. 
We have the letter in which they 
reported to their king the outcome 
of a round of talks that took place 
in the city of Sippar. It began with 
mutual professions of friendship 
and respect that are common today 
between tax treaty negotiators –at 
least at the outset! Then the Mari 
negotiators made it clear that 
their king had his own agenda. In 
particular, he wanted Hammurabi to 
yield to Mari control of the city of Hit 
which stood on the border between 
them. Hammurabi’s reaction can 
easily be imagined by modern tax 
treaty negotiators who approach 
another country for

what they hope will be a simple 
treaty or protocol only to find that 
the other country naturally has its 
own list of what it wants to achieve.

Hammurabi’s response was to 
offer shared control of the city, a 
compromise suggestion that the king 
of Mari turned down. Negotiations 
dragged on for four years – another 
not uncommon experience today. 
The king of Mari sent another 
negotiator, Abummekin, to meet 
Hammurabi in Babylon. Again, we 
have the letter in which Abummekin 
reported back to the king of Mari on

the talks. On the first day, there 
was time only for the usual mutual 
professions of friendship. Then, the 
next day, Abummekin played his 
hand. He produced Mari’s draft of 
the treaty under which Hammurabi 
was to give up control of Hit, just as 
tax treaty negotiators today like to 

make sure that their own draft of the 
treaty, with their own demands, is on 
the table.

Now, Hammurabi would have 
known that the Mari negotiator 
would raise the question of Hit 
again. He and his advisers must 
have discussed beforehand how 
they should respond. I imagine that 
their conversation went something 
like this. Hammurabi: “What are we 
going to do when the Mari team says 
they want control of Hit.” Advisers: 
“You can’t agree to give up Hit 
because it is important to us. But 
you can’t reject Mari’s demand either 
because we don’t want them to 
break off the talks.” Hammurabi: “So 
I’ve got to play for time?” Advisers: 
“Yes. We’ve got to come up with a 
cunning plan that sounds like you’re 
trying to be helpful and positive, but 
which actually means what treaty 
negotiators in the distant future 
will call kicking the issue into the 
long grass, but what we, given the 
vital importance to us of water and 
irrigation systems, call kicking it into 
a deep canal.” Hammurabi: “But 
won’t they just say no?” Advisers: 
“Not if you come up with something 
they haven’t thought of and won’t 
have been briefed on. They won’t be 
able to say yes or no. Don’t forget, it 
will be another 3,750 years before 
they have Blackberries, so they won’t 
be able to get fresh instructions 
from their king for weeks.”

What Hammurabi and his 
advisers came up with was the 
proposal that Babylon and Mari 
should put the question of Hit on 
one side for now, get on with fighting 
the current war together, and 
then, afterwards, refer the matter 
to other kings in the region whose 
ruling Hammurabi said he would 
accept. There was no precedent 
for arbitration of that kind; indeed, 
the OECD Model has only just been 
amended, in 2008, to include a 
reference to arbitration. The Mari 
negotiator, as Hammurabi must 
have expected, was unable either 
to accept or reject Hammurabi’s 
proposal. Instead, he reiterated 

his king’s claim, while also telling 
Hammurabi that he hoped that the 
matter would not end up damaging 
relations between their two states. 
In this way, he both protected his 
king’s position and sent Hammurabi 
a signal that the issue of Hit would 
not be allowed to become a “deal 
breaker”.

In this episode, we see many 
features that anticipate how tax 
treaty negotiations are conducted 
today: the development by both 
sides of their respective negotiating 
positions; anticipation of the 
other side’s negotiation position 
and formulation of appropriate 
responses in advance; the exchange 
of diplomatic niceties when talks 
start; the importance of getting one’s 
own draft text on the table; how to 
avoid outright rejection of the other 
side’s demands and play for time; 
how to wrong-foot the other side 
by making an unexpected proposal; 
how to send signals to the other 
side about what is really important; 
and how negotiators present their 
efforts in a good light by writing 
reports to their bosses which show 
how persistent they have been in 
putting their side’s case. Yansib-
Adad, Ishi-Dagan, Abummekin and 
Hammurabi deserve an honourable 
mention tonight as the forerunners 
of modern tax treaty negotiators 
whose skills they anticipated by 
3,750 years.

PROPOSALS 
FOR THE 
OECD MODEL
Suggestions for amendments to the 
OECD Model are welcomed from 
both inside and outside government, 
so perhaps Jacques Sasseville could 
note down some ideas that I have 
come across in ancient treaties. 
These were military-political treaties, 
not tax treaties, but some of the 
provisions they contain are worthy of 
consideration by Working Party No. 1.

But first a word on negotiating 
procedures – the sort of thing that 
is covered in the United Nations 
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Manual for the Negotiation of 
Treaties Between Developed and 
Developing Countries, although this 
does not cover the matters I am 
about to mention. Holding the other 
side’s treaty negotiators hostage 
until they agree to what you want 
is not a common practice today, 
but it was not unknown in the 
past. Around 3,400 years ago, the 
king of Babylon complained to the 
king of Egypt about his messenger 
being detained for six years. That is 
perhaps a bit excessive ....

Another ploy by an Egyptian 
king, Akhenaten, who worshipped 
the disk of the sun, was to make 
foreign messengers take part in 
religious ceremonies that involved 
standing out in the blazing 
sunshine while Akhenaten no doubt 
sheltered beneath an umbrella. 
The Babylonian king complained to 
Akhenaten, not so much about the 
treatment of his messengers, but 
about the fact that the Babylonian 
king got nothing out of it. He wrote: 
“Why should messengers be made 
to stay constantly out in the sun and 
so die in the sun? If staying out in the 
sun means profit for the king, then 
let the messenger stay out and let 
him die right there in the sun, [but] 
for the king himself there must be 
a profit.” Naturally, modern treaty 
negotiators would not do anything 
so crude, but I do remember that 
in the United Kingdom we used to 
negotiate in a room where the other 
side was offered seats facing the 
window so that they could look out 
into the open, but it did mean that 
at certain times of the day the bright 
sun shone directly into their eyes ....

Now I turn to suggestions for 
improvements to the OECD Model. 

To keep things simple, I will present 
my proposals as new paragraphs 
for Art. 30, dealing with Entry into 
Force. Para. 2 of Art. 30 says that 
the Convention shall enter into force 
upon the exchange of instruments 
of ratification. New Para. 3 of Art. 
30 would add a further condition, 
namely, that a binding agreement is 
entered into by the respective heads 
of state for the marriage of their 
sons and daughters, grandchildren 
or other relations to each other:

Notwithstanding paragraph 
2, this Convention shall not enter 
into force until the President of 
State A and the President of State 
B have entered into a binding 
agreement for the marriage of one 
or more members of the family of 
the President of State A to one or 
more members of the family of the 
President of State B.

The Commentary would 
then, in its usual helpful way, 
mention the need to substitute 
“king”, “queen”, “prime minister”, 
“Chancellor” or whatever for 
“President”, depending on a state’s 
constitutional arrangements; and 
the Commentary would also discuss 
the extent to which Art. 30 envisages 
monogamous, polygamous and 
same sex marriages, which would 
in turn no doubt provoke some 
interesting Observations or 
Reservations on the provision. 

Diplomatic marriages were a 
common feature of ancient treaty 
relationships, and I see no reason 
why they should not be used today. 
Armed with this provision, future 
United Kingdom negotiators could 
offer the sons of Prince Charles 
and Princess Diana, Prince William 
and Prince Harry, to the other side 

and see if that helped them to get a 
more favourable treaty.

The Hittites ruled an empire 
centred in modern Turkey some 
3,400 to 3,200 years ago, and 
they certainly had a Model: many 
of their treaties used very similar 
wording, enabling lost portions of 
text in one treaty to be restored by 
modern scholars on the basis of 
corresponding passages in other 
treaties. The Hittites recorded their 
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Another 
ploy by an 
Egyptian king, 
Akhenaten, 
who 
worshipped 
the disk of the 
sun, was to 
make foreign 
messengers 
take part 
in religious 
ceremonies 
that involved 
standing out 
in the blazing 
sunshine while 
Akhenaten no 
doubt sheltered 
beneath an 
umbrella. 
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treaties on tablets of bronze, or even 
silver in the case of their treaty with 
Egypt, which clearly emphasised the 
importance they attached to their 
treaties. 

For the same reason, the 
Hittites sometimes required their 
treaty partners to have the text of 
the treaty read out aloud to them 
so that they would not forget its 
provisions in the years to come. So 
I propose new Para. 4 for Art. 30, 
based almost word for word on an 
actual Hittite provision:

This Convention shall be read out 
before the competent authority of 
each Contracting State three times 
yearly and they shall know it.

That should reduce further what 
I am confident is the already small 
number of disagreements between 
states where at least one of them 
seems to have forgotten what the 
treaty actually says....

It is common for modern tax 
treaties to include mostfavoured- 
nation provisions, saying, 
for example, that State A will 
automatically give State B residents 
the benefit of any lower withholding 

tax rate on dividends, interest or 
royalties that it subsequently agrees 
with another state. The Hittites 
sometimes went further, requiring 
a treaty partner not to enter into a 
treaty or trade with a rival power at 
all. Hence, my suggested new Para. 
5 for Art. 30, again inspired by Hittite 
provisions:

States which one Contracting 
State declares to be its friends shall 
be treated by the other Contracting 
State as its friends, and States which 
one Contracting State declares to 
be its enemies shall be treated by 
the other Contracting State as its 
enemies; and neither Contracting 
State shall conclude a Convention 
with another State except with the 
approval of the other Contracting 
State.

Finally, curses. Treaty negotiators 
in the ancient world faced the same 
problem that modern tax treaty 
negotiators confront, namely, how 
to make sure that states interpret 
and apply treaties as was intended. 
The ancient world did not have Art. 
26 of the Vienna Convention on the 
Law of Treaties which requires the 
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ry parties to a treaty to perform it in 

good faith. 
But they did have a strong 

belief in the power of their gods 
whom they invoked in long lists as 
witnesses to their treaties. And they 
also asked the gods, if the ruler of 
the other state did not observe the 
treaty, to destroy his family and 
his fields, cities, vineyards, cattle, 
sheep, horses, chariots and other 
possessions and even to overthrow 
him and ensure that he and his 
people had no children. 

Hence my suggested new Para. 6 for 
Art. 30:
If a Contracting State does not 
observe the provisions of this 
Convention, may its President, 
competent authority personnel 
and people suffer the loss and 
destruction of their flats, houses, 
holiday homes, cars, televisions, 
DVD players, personal computers, 
laptops, digital cameras, iPods, 
mobile phones and Blackberries.

If that doesn’t work, nothing will.

CONCLUSION
I hope that I have convinced you that 
ancient treaty negotiators deserve to 
be remembered this evening. I look 
forward to the next update of the 
OECD Model, and I trust that it will 
incorporate some of the suggestions 
I have made, based on the ancient 
negotiators’ wisdom and experience, 
which I am sure will make the OECD 
Model an even more useful and 
influential document as it embarks 
on its next 50 years. 

* Former Chair of Working Party No. 1 on the 
Model Tax Convention of the OECD Committee on 
Fiscal Affairs. Mike Waters worked for the United 
Kingdom Inland Revenue from 1974 to 2005. For the 
last 13 years, he concentrated on the negotiation, 
interpretation, and application of tax treaties and on 
legislation and litigation relating to them.
* On 8-9 September 2008, the OECD hosted a 
conference in Paris on the 50th Anniversary of
the OECD Model Tax Convention. Mike Waters was the 
guest speaker at the gala dinner on 8
September. This article is the speech he gave on that 
occasion.
© IBFD. Originally published in 62 Bull. Intl. Taxn. 
12, Journal Articles & Papers IBFD, 2008. Bulletin for 
International Taxation is available online, please visit 
www.ibfd.org. Reproduced with permission.
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X INVESTIGATION OF A CROSS-
BORDER TRANSACTION 
INVOLVING A FOREIGN TRUST

By Omar mho@coralassetmanagers.com, Director international
Operations: Cayman International Asset Managers

This article aims to investigate the tax implication of 
international transaction involving a foreign trust. This 
can be best explained by a hypothetical scenario. 

1. controlled foreign company” means—
(a) any foreign company where more than 50 per cent of the total participation rights in that foreign company are directly or indirectly held, 
or more than 50 per cent of the voting rights in that foreign company are directly or indirectly exercisable, by one or more persons that are 
residents other than persons that are headquarter companies: Provided that—
 (i) no regard must be had to any voting rights in any foreign company—
 (aa) which is a listed company; or
 (bb) if the voting rights in that foreign company are exercisable indirectly through a listed company;
 (ii) any voting rights in a foreign company which can be exercised directly by any other controlled foreign company in which that  
 resident (together with any connected person in relation to that resident) can directly or indirectly exercise more than 50 per cent of  
 the voting rights are deemed for purposes of this definition to be exercisable directly by that resident;

ILLUSTRATIVE EXAMPLE:
A foreign company owns 100% of the shares in a South African company. This foreign 
company is owned by a non-South African trust and this non-trust has a South African 
tax resident sent as its beneficiary. 

This foreign company now wants to sell its shares in the SA company to another 
foreign company.1

This article intends to investigate the Capital Gain Tax implications for the above 
transaction and makes the following assumptions:
a. The South African company being sold is not a property holding company.
b. The South African resident made a donation, settlement or other disposition to 

the foreign trust. 

It is likely that the beneficiary has a major say as to what happens to the shares in the 
SA company.  It is further assumed that ultimately all funds will be for the benefit of the 
beneficiary.
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Based on the information furnished by the 
accountant, it is  understood that the foreign 
company selling the local interest, meets the 
criterion to be recognised as a controlled 
foreign company (CFC). Further it is assumed 

that the foreign trust has participation rights greater than 
50% in the foreign company. 

The South African government has been concerned 
that South African residents have been interposing 
foreign trusts between themselves and foreign 
companies. Government has argued that this has allowed 
South African residents to avoid tax or recharacterise 
income from foreign companies to avoid tax.

1Section 7(8)(aA) Anti Avoidance Provision
Under Section 7(8)(aA) of the Income Tax Act 58 
of 1962 (ITA), amounts received by or accrued 
to a foreign trust as a result of a donation, 
settlement or other disposition made by a 

South African resident, which would have constituted 
income had that trust been a resident, would be included 
in the income of that person for local tax purposes.

However, income as defined is determined after 
excluding from gross income any items that are exempt. 
The participation exemption in section 10B(2)(a) exempts 
from income any foreign dividend where that person 
holds at least 10% of the equity shares and voting rights 
in the company declaring the foreign dividend.

As a result of the participation exemption, the foreign 
dividend would not constitute income as defined, and 
there would be no amount to be attributed to the person 
that made the donation, settlement or other disposition.

Section 7(8)(aA) was introduced to counter the 
loophole envisioned above. The effect of this new 
provision is that were a South African resident holds 
shares in a foreign company via a foreign trust, 
the participation exemption will be disregarded in 
determining whether an amount must be included in the 
income of the South African Resident under section 7(8). 
However, this is subject to two conditions:
1. More than 50% of the participation rights or voting 

rights in the foreign company are held directly 
or indirectly, whether alone or together with any 
connected person; and

2. There is a connected person relationship between 
the foreign trust and the South African resident, or 
any person connected to the resident who made the 
donation, settlement or other disposition.

2Capital Gains on disposal of the South 
African entity
The ITA under Paragraph 72 of the eighth 
schedule states that if a capital gain arises and 
vests in a non-resident, including an amount 
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that would have been a capital gain if the non-resident 
had been a resident, such capital gain is taxed in the 
hands of a South African resident, if that resident made a 
donation, settlement or other disposition. 

With effect from 1 March 2019, Paragraph 72 is 
replaced in full. In essence it remains the same, but the 
following important changes were made. 
a. In determining whether an amount would be a 

capital gain in the hands of a non-resident (foreign 
trust), the provisions of paragraph 64B(1) and (4) of 
the eighth schedule must be disregarded. 

b. This change only applies if the non-resident (the 
foreign trust) holds more than 50% of the equity 
shares or voting rights (directly or indirectly) in the 
foreign company and the South African resident who 
made the donation, disposition or other settlement 
is a connected person in relation to the foreign trust.

Thus, the effect is that if the holding of a foreign company 
is through an offshore discretionary trust, holding 
more than 50% of the participation rights in the foreign 
company, the paragraph 64B exemptions do not apply.

Paragraph 80 of the eighth schedule states that if 
a capital gain arises in a trust, and the trust vests the 
capital gain in a south African beneficiary, such capital 
gain is taxed in the hands of the beneficiary and not in 
the trust. 

Prior to the amendments, paragraph 80(1) of the 

As a result of 
the participation 
exemption, the foreign 
dividend would not 
constitute income as 
defined, and there 
would be no amount 
to be attributed to the 
person that made the 
donation, settlement 
or other disposition.”
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eighth schedule states that if a trust vested an asset in 
a resident beneficiary, the beneficiary would be subject 
to capital gains tax in respect of the related capital gain 
determined by the trust in respect of the disposal of the 
asset. 

Paragraph 80(2) of the eighth schedule provides that 
if a trust disposes of an asset and vests the resultant 
capital gain in a resident beneficiary in the same tax year, 
the beneficiary would be subject to capital gains tax in 
respect of the capital gain. Previously, these provisions 
appeared to exclude offshore trusts. Subsequent to the 
legislative amendments, the capital gain in respect of a 
disposal of an asset vested in a South African beneficiary 
of a trust is to be taken into account in determining the 
aggregate capital gain or loss of the resident beneficiary 
to whom the asset was disposed. This provision is also 
now applicable to offshore trusts.

3Withholding taxes on Capital Gains Tax
Withholding tax will be levied in terms of 
section 35A of the ITA, on amounts paid 
by the purchaser to non-resident sellers of 
immovable property situated in South 

Africa.
Any person (purchaser) who must pay any amount to 

any other person who is not a resident (seller) or to any 
other person for or on behalf of that seller, in respect of 
the disposal by the seller of any immovable property in 
the Republic must withhold from the amount which that 
person must so pay, an amount equal to:

 7.5% of the amount payable, if the seller is a natural 
person;

 10% of the amount payable, if the seller is a 
company; and

 15% of the amount payable, if the seller is a trust.

Based on the scenario provided, an amount of 10% 
of the purchase price will be withheld as the seller is a 
foreign company and if 80% or more of the value of the 
shares are attributable to immovable property. Such 
amount will be paid over to SARS by the purchaser, in our 
case the foreign company purchasing the local company.

Note that section 35A does not apply if the amount 
payable by the purchaser to the seller in respect of the 
acquisition does not exceed an aggregate of R2m, i.e. the 
section does not apply if the purchase price is less than 
R2m.

The amount withheld by the purchaser is an advance 
in respect of that non-resident seller’s liability for 
normal tax for the year of assessment during which that 
immovable property is disposed of by the non-resident 
seller.

Kindly note that even if the transaction qualifies as 
an asset for share transaction under section 42 of the 
ITA and, unless the seller provides the purchaser with 
a SARS directive that no amount may be withheld, it 
remains the responsibility of the purchaser to withhold 
the appropriate amount of the purchase consideration 
and pay it over to SARS within the period allowed for 
payment.
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4General Anti-Avoidance Rules
The General Anti-Avoidance Rules (GAAR) are 
dealt with in sections 80A to 80L of the ITA for 
transactions, operations, or schemes aimed at 
avoiding tax. Whilst considering the sale of the 

local company to another foreign company the following 
should be considered.

Section 80A provides the basic test for determining 
whether an avoidance arrangement is permissible or not. 
Section 80A would apply if there is (a) an arrangement, 
(b) a tax benefit attributable to that arrangement, (c) 
a tax avoidance purpose, (d) any one or more tainted 
elements. Tainted elements include arrangements that 
are abnormal, or non-arm’s length, or lacking commercial 
substance or lacking a statutory purpose element. 

Other sections under consideration would include 
section 80D – Round Trip Financing. Section 80D 
describes round trip financing as including an avoidance 
arrangement where funds are transferred between or 
among the parties and the transfer “significantly” reduces, 
offsets or eliminates any business risk incurred by any 
party in connection with the avoidance arrangement, in 
addition to giving rise to a tax benefit.

Section 80D could apply to the sale of the local 
company if funds transferred between or among parties 
would result in a tax benefit (directly or indirectly), and 
significantly reduce, offset or eliminate any credit or 

economic risk incurred by any party in connection with 
the avoidance arrangement.

Section 80B states that if an arrangement is 
an impermissible tax avoidance arrangement, the 
commissioner may raise tax as if the arrangement had 
not been entered into.

5Double Tax Agreements
Whilst considering the sale of the local 
company, double tax agreements (DTA) 
should be considered prior to the sale of 
the company. DTA are internationally agreed 

legislation between South Africa and another country. 
They allow for the offset of tax paid in one of two 
countries against tax payable in the other, thus avoiding 
double taxation. This ensures that a taxpayer is not 
unfairly taxed in both South Africa and the corresponding 
country dealt with in any specific DTA. South Africa is a 
signatory to double tax treaties with several countries 
throughout the world.

Where withholding taxes are levied on capital gains 
tax (CGT), in certain circumstances, the seller may apply 
to SARS for a directive that no tax or a reduced tax be 
withheld. SARS may consider issuing such a directive if 
SARS is satisfied that the seller is not subject to CGT due 
to a double taxation agreement with the seller’s country 
of residence.

6Conclusion
Based on the information in the preamble 
and the assumptions made above we can 
conclude that subsequent to the legislative 
amendments, the resulting capital gain arising 

from the disposal of the South African entity is to be 
taken into account in determining the aggregate capital 
gain or loss of the resident beneficiary, as all inflows will 
ultimately flow to the beneficiary. 

This assumes that the South African company being 
sold is not a property holding company and the South 
African resident made a donation, settlement or 
other disposition to the foreign trust. 

The South African resident may claim a rebate under 
section 6 quat of the ITA for taxes paid by the foreign 
company. 

Where the seller is a foreign company and where the 
local company has greater than 80% of the of the value 
of the shares attributable to immovable property. 
Withholding taxes on CGT may be levied on the sale of 
the company, subject to the provisions stated above.

GAAR should be considered prior to the sale of 
the local entity to prevent the commissioner from 
deeming the transaction an anti-avoidance transaction. 
Additionally, DTA should be considered between South 
Africa and foreign countries when assessing the sale of 
the shares and the gains that would arise. 
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As a result of 
the participation 
exemption, the 
foreign dividend 
would not constitute 
income as defined, 
and there would 
be no amount to 
be attributed to the 
person that made the 
donation, settlement 
or other disposition.”
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While exercising 
the above-stated 
tax services and 
interacting with 
the public, SAIPA 

members who are Professional 
Tax Practitioners (SA) have a 
responsibility to further exercise due 
diligence and care in accordance 
with applicable technical and 
professional standards.

When engaging with their clients 
and with SARS officials, members 
must ensure that every mandate be 
carried out with the utmost due care 
and professionalism.

Professional Tax Practitioners 
(SA) are also required to document 
any matter relating to a breach of 
the fundamental principles and/
or non-compliance to laws and 

IN TAX PROFESSIONAL
“Tax services” means providing another 
person or entity with advice on the 
application of applicable tax acts or 
legislation, completing or assisting in the 
completion of a return to be submitted 
to SARS by another person or entity 
in terms of the tax laws, and receiving 
payment for the same. 

“PROFESSIONAL”
KEEPING THE

Aysha Naino, Professional Conduct (IC/DC) Officer
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regulations (NOCLAR).
According to the International 

Ethics Standards Board for 
Accountants® (IESBA®) Code, the 
fundamental principles are:

 Integrity;
 Professional behaviour;
 Professional competence and 

due care;
 Objectivity; and
 Confidentiality.

Tax practitioners are also required 
to exercise independence when 
engaging with members of the 
public. Independence means the 
avoidance of any conflict of interest 
or perceived conflict of interest 
and performing actions that, when 
viewed by a reasonable third party, 
can be seen as in the best interest 
of all parties. This includes that the 
Professional Tax Practitioner (SA) 
and Professional Accountant (SA) 
remain objective whilst adhering to 
the fundamental principles.

Where a threat to the 

fundamental principles cannot be 
reduced to an acceptable level, 
members are required to consider 
terminating their mandate.

It is important that the tax 
professional adhere to both 
principles and law.

Section 237 (b) and (c) of the Tax 
Administration Act 28 of 2011 refer 
to withholding a taxpayer’s SARS 
eFiling profile. Tax practitioners are 
reminded that this is regarded as 
criminal behaviour. Furthermore, tax 
practitioners are warned to deviate 
from such unprofessional behaviour, 
which is in breach of not only the 
Tax Administration Act and the 
fundamental principles of IESBA® 
but also the SAIPA Code of Conduct.

A number of members have lost 
their tax practitioner status with 
SARS due to this unprofessional 
behaviour. 

Members who continue to 
engage in the above-stated criminal 
offence will be subject to the 
Institute’s disciplinary processes. 

Where a 
threat to the 
fundamental 
principles 
cannot be 
reduced to an 
acceptable 
level, members 
are required 
to consider 
terminating 
their mandate.”
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T he mainstream 
conversation on 
corruption focuses on 
the role of government 
officials and politicians 

and the performance of state 
enterprises under corrupt practices. 
If corruption is to be eliminated, 
this is a narrow perspective and, 
at best, an inadequate paradigm. 
Whilst focus must be placed on the 
“corrupt” element within society, 
attention must also be on the 
segment of society that facilitates or 
provides the key legal, infrastructural 
support that enables corrupt 
practices to continue with impunity.

These facilitators or enablers 
of corrupt practices are the banks, 
accounting firms, consultants and 
lawyers that formed part of the 
corrupt networks. Although the 
conduct of these professionals 

constituted gross negligence, it 
displays all the characteristics of 
intentional complicity.

 Professional and legal personnel 
failed to undertake due diligence 
and care in executing their legal and 
professional duties. In return, the 
facilitators received huge fees and 
made windfall gains. 

The banks, accounting firms, 
consultants and lawyers present 
themselves as innocent or accidental 
parties to systemic corruption. 
They argue that they were victims 
of political pressure from powerful, 
corrupt players within the state and 
its appendages. This is a convenient 
narrative for the enablers. 

This article aims to provide a 
descriptive account of the actions 
of the private sector: actions that 
suggest a systematic contribution 
to corrupt activities in the country 

Book review 
by: Mahomed 
Kamdar – SAIPA 
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and globally − without any 
consequences.

 Evidence suggests that the 
actions of banks, accounting firms, 
consultants and lawyers were not 
mere incidents of corrupt activities 
but were essential to facilitating 
and perpetuating criminal acts. 
Therefore, the focus of this article is 
not state corruption. 

State corruption is, however, 
discussed in How state institutions 
were looted and how we can prevent 
it from happening again on page 
6 issue 37 of 2020 edition of Tax 
Professional. 

The complete arrest of 
corruption and misappropriation 
of state resources requires the 
comprehensive interrogation of the 
role of enablers and facilitators in 
corrupt practices. Were the network 
of enablers left unchecked, fertile 
ground for a new wave of corrupt 
activities would remain in place. 

These networks of enablers 
(both local and global) have been 
undetected and unaccountable 
since the 1970s and 1980s. 

The actions of private facilitators 
that promoted grand corruption 
and grave crimes
Money laundering activities and 
the creation of `front’ companies 
are the means by which private-
sector facilitate and promote grand 
corruption. These activities are 
described in detail below. 

MONEY 
LAUNDERING 
It is a given that corruption and 
money laundering are intertwined.  
The illegally obtained assets of the 
corrupt are useless, unless they 
find their way into the financial 
system in a manner that conceals 
their illegal origin. Such assets are 
thus “integrated” into the financial 
system (locally and internationally) in 
a manner that makes them appear 
legitimate. Internationally, money 
laundering is a crime in its own right, 
but it also facilitates other criminality.

 It is reported that almost 5% of 
the global GDP is laundered every 

year. Banks earn a fee for every 
transaction that they facilitate, 
which is a powerful incentive to 
ignore any suspected money 
laundering activities that occur 
on their watch. As a result, banks 
become accomplices to the criminal 
activity of money laundering. They 
receive vast amounts of money 
from front companies that have no 
demonstrable trading activity. Banks 
do not report these suspicious 
transactions to the financial 
authorities created to receive such 
information but instead use secrecy 
clauses to hide the movement 
of illegally obtained funds. Front 
companies need bank accounts 
to move money around, and the 
banking infrastructure acts as a 
conduit that “cleans dirty money”. 

Although fines have proven to be 
ineffective deterrents, international 
banks have been fined for money 
laundering activities. The fines 
equated a miniscule percentage of 
their profit and were not coupled 
with any prosecution of bank 
executives or employees. 

THE 
CREATION 
OF FRONT 
COMPANIES
As mentioned in the previous 
section, front companies enable 
the entry of illegally obtained funds 
into the formal economy. Front 
companies are also known as “letter 
box” or “shell” companies. They have 
no active business operation (trading 
activities) or staff and effectively only 
exist on paper. The directors are 
“placeholders” used as decoys to 
conceal the company’s real owners. 
Although these companies have no 
operations, many of them receive 
and pay out colossal sums of money 
in their conduit roles in money 
laundering schemes.

Shell companies can operate 
locally and internationally. They 
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are often established in low-
tax jurisdictions where financial 
monitoring and regulations are 
limited or absent. Such jurisdictions 
allow corrupt players to keep illegal 
proceeds without disclosing their 
identities. Generally, the “real” 
owners who actually control the 
company are unknown. Many 
shell companies are created 
and managed by a professional 
intermediary. These intermediaries 
employ lawyers, accountants and 
consults who establish the front 
companies and open bank account 
for clients − no questions asked. 

Often, multiple front companies 
are founded to allow the proceeds 
of crime to be routed through the 
various bank accounts of different 
companies multiple times. This 
makes the origin of the proceeds 
untraceable. Front companies 
sometimes have VAT numbers and 
are often open at short notice. 

In all corrupt schemes, it was 
found that a corporate vehicle (shell 
company) was used to launder the 
proceeds of crime. Banks have a 
legal responsibility to ascertain the 
identity of their clients and to report 
any suspicious accounts. Banks 
must also flag suspicious activity:, for 
example, many such bank accounts 
are dormant and then suddenly 
receive huge deposits that are 
immediately transferred (which is a 
sign of money-laundering activity).

International management 
consulting firms sell shelf companies 
with bank accounts, a registered 
office address, a corporate secretary, 
an electronic copy of the business 
certificate, and a public phone line. 
This allows corrupt players to buy an 
apparently legitimate front company, 
and consulting firms thereby aid in 
the concealment of economic crime.

The role of audit firms must 
also be highlighted and questioned. 
Audit firms provide not only auditing 
services but also tax, advisory and 
consulting services. Their extensive 
consulting services on finance 

structuring include the creation of 
shell companies. Often an audit 
firm provides both consulting and 
audit services to a client.  The dual 
nature of the audit firm’s services 
undermines accountability and can 
tempt an auditor to overlook the 
proceeds from illicit activities. 

Lawyers, accountants, auditors 
and financial consultants have thus 
become enablers of corruption in 
that they play a role in founding 
corporate structures (front 
companies) that facilitate the flow 
of money − to either evade tax or 
conceal the true nature of proceeds. 
A further result is audit reports 
that decline in quality, veracity and 
integrity, which damages the image 
of the entire audit industry.

CONCLUSION
One can then conclude that 
the professionals from banks, 

accounting firms, consultants 
and lawyers were not unwitting 
participants but were directly and 
knowingly complicit in these money 
laundering schemes. Elements 
within the private sector are the 
enablers of grand corruption, and 
the professional and financial 
service sectors have become 
comprehensively complicit in looting 
(not only in South Africa).

Banks, lawyers, accountants 
and consultants have assisted 
in designing, perfecting and 
implementing schemes that hide 
the proceeds of corruption and 
crime. Clearly, the narrative on grand 
corruption must change. Emphasis 
must be placed on the roles of not 
only the state and public sector but 
also the private sector. 

Reference:
The Enablers: The bankers, accountants and lawyers 
that cashed in on state capture: Investigation by Open 
Secrets and Shadow World investigations. February 
2020. 

Elements 
within the 
private 
sector are 
the enablers 
of grand 
corruption”
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Y et, their own values may affect them more 
than they care to admit. As normal human 
beings, they may admire people who have 
achieved a high level of success, or be 
more trusting of those who come across as 

amicable or charming.
It’s perfectly all right to appreciate these qualities in 

others. However, the moment they allow those values 
to influence their professionalism, they are in danger of 
not only damaging their own reputation but that of the 
profession as well.

TYPES OF 
INFLUENCE
The ways professionals can be influenced emotionally are 
as varied as their own thoughts. For example, would they 
rather do business with someone in a smart business suit 
or someone in shorts and a T-shirt? What about someone 
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        DON’T LET 

CHARM 
     AND A 

SMILE 
DERAIL PROFESSIONALISM

Tax practitioners cannot allow 
themselves to be influenced 
by their clients or those they 
deal with in the course of their 
business. 

By: Mahomed  Kamdar, Tax Specialist

they consider good looking as opposed to someone less 
attractive to them?

These basic attributes can take a subtle hold of how 
they deal with different parties. A client may come across 
as particularly knowledgeable. Or they may know a great 
number of influential people.

In some cases, as when dealing with those who are 
academically accomplished or physically intimidating, the 
practitioner might find themselves being unconsciously 
submissive.

It is important that they use their emotional 
intelligence to identify when these influences could have 
a bearing on their ability to provide an impartial service or 
do business at arm’s length.

PITFALLS
Allowing themselves to be swayed can lead to a number 
of problems that can be bad for the tax practitioner’s 
reputation and their business. Below are some examples.

The most basic error is taking a client at their word. 
No matter how convincing they are, they must always 
be able to provide original documentation as evidence 
of their affairs. A tax practitioner should never accept 
the word of a client just because they seem so honest. 
Honest people follow the system.

Of course, tax professionals should also never believe 
information they received from unverified sources. That 
doesn’t just mean suspicious emails but also people 
who seem to have a comprehensive knowledge of the 
profession and know all the industry buzzwords. Their 
ability to identify with other professionals means nothing 



24 Tax Professional

if the person is not a registered tax practitioner, affiliated 
with a recognised PAO, like SAIPA.

A third example is giving preferential treatment to 
those who seem more worth it. It is becoming of a tax 
professional to provide equal attention to all clients, 
offset only by the complexity of the services required. 
Pandering to someone in a flashy suit may see the 
practitioner doing business with a shady character who is 
more trouble than they are worth.

DEFENCE
The first line of defence is professional skepticism. 
Whether checking sources of income or the person 
themselves, the tax professional should internally 
question the validity of what they are seeing and hearing. 

This will make it easier to apply due diligence. 
Instead of taking on a client at face value, they must do 
background checks where necessary and always trust the 
data first.

While a good ethical foundation cannot be stressed 
enough, knowing the law (including court cases and 
interpretation notes) is essential to developing a 
defensible tax position for the tax practitioner’s clients. 
This is the only source of information they should trust.

Tax practitioners cannot stay up to date with 
legislation and judgements if they do not expose 
themselves to intentional continuous professional 

development (CPD). This doesn’t just mean attending 
SAIPA’s CPD events on occasion, but also setting up a 
daily schedule to personally enhance their knowledge. 
That demands studying actual case files or reading 
articles released by SAIPA, not asking questions on 
WhatsApp.

Lastly, tax practitioners must develop their own 
moral judgement by whatever philosophical or spiritual 
means best serve them. This is because it is important to 
strengthen their intuition to distinguish right from wrong 
and live by a standard that provides clarity to moral 
dilemmas.

CONCLUSION
As can be seen, people value certain attributes in others, 
whether in their appearance, their behaviour or some 
other feature to which they aspire.

However, when this appreciation threatens to 
influence the tax practitioner’s ability to provide a 
professional and impartial service, they must take care to 
curb their enthusiasm.

They can do this by considering the pitfalls and 
questioning whether what they are seeing is the 
complete picture.

Finally, they should take steps to defend their 
emotional integrity so they will continue to hold the name 
of the profession high. 
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W hen the unit 
came under fire 
in the press for 
allegedly having 
been illegally 

established and following illicit 
practices, he became a target in 
an apparently politically motivated 
smear campaign. The devastating 
effects on his professional reputation 
and personal life have haunted him 
to this day.

SAIPA spoke to van Loggerenberg 
and asked about his experiences, 
as well as his advice to professional 
accountants facing similar adversity.

Due to the length of the 
conversation, below is a set of 
selected excerpts.

In view of the drama you 
have faced around the so-
called “rogue unit” reports, 
most now having been legally 
refuted, what is your advice 
to tax practitioners who take 
an ethical stand but find 

Q
&A

JOHANN VAN 
LOGGERENBERG

A CONVERSATION WITH 

Former SARS 
Executive, Johann 
van Loggerenberg, 
is best known 
for leading the 
SARS High Risk 
Investigations Unit.

themselves targeted by corrupt 
parties?
This is the world we live in. It’s very 
easy to make bold and defamatory 
allegations in this era of fake news 
and alternative truths. There ought to 
be a responsibility from a statutory, 
moral and ethical point of view for 
the employer to build awareness of 
this type of tactic. 

Those under investigation or 
audit, who face being identified and 
exposed, and evidence is being 
collected against them, will almost by 
default bring slander against people 
they consider their biggest threat.

The manner in which this is done 
is to take small bits of verifiable 
fact and interweave it with lies. 

The benign facts are easy to check 
and verify but this is automatically 
equated to the rest being true as 
well.

So we are seeing an increase 
in this phenomenon of fake 
whistleblowing and fake reporting, 
perpetrated by people who are 
abusing and hiding behind a system 
meant to offer protection.

Employers should have 
proper whistleblower policies and 
procedures internally where, if the 
person making the accusation is not 
prepared to do so under oath, it 
should not be tolerated.

In addition, we need an 
unequivocal undertaking to protect 
those under attack and employers 
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should make proper resources, 
including legal representation, 
available to protect them.

Although most accountants 
may never go through what you 
have, and considering the toll 
you had to pay, is it worth it to 
take an ethical stand? 
Let me say firstly that it is not 
impossible for the average 
accountant to have to go through 
that. The very work you find yourself 
in as an accountant makes you more 
prone to the possibility that you 
might stumble on something that 
will lead you to be affected. 

My advice is to prepare yourself 
for the likelihood that it might 
happen to you.

Secondly, of course one should 
always take an ethical stand. That’s 
what makes us a civilised and 
advanced society. 

If we are able to distinguish 
between right and wrong and act on 
something that’s wrong to protect 
others, then that is probably the 
oldest form of benevolence on this 
continent, known as ubuntu.

The very core of the accountant’s 
work and the reason for their 
existence is to give society assurance 
from their output. At SARS, this was 

known as the “higher purpose”.
What we know today about 

Steinhoff would not have happened 
had some tax auditor in Germany 
not made an ordinary query on the 
valuation methodology applied to 
two entities within the group as part 
of a normal tax audit. 

The response he received began 
to unravel something we know today 
as the Steinhoff Scandal.

It was just another day in the life 
of that auditor but a good example 
of the role of professionals in fiscal 
control.

This is exactly what we 
are saying at SAIPA, that 
there is a lot of scrutiny 
around a minority of corrupt 
accountants. But it was 
authentic accountants who 
uncovered these scandals and 
exposed their misconduct.
There are two principles at play we 
tend to overlook. The first is the 
principle of normal distribution, or 
the bell curve, which would indicate 
a minority of exceptionally good 
accountants on the one side and a 
minority of exceptionally poor, even 
criminal, accountants on the other. 
But the largest portion of the curve, 
the moving middle, represents the 

typical accountants who lean only 
slightly one way or the other. 

Superimposed on that is the 
other principle, the Pareto Effect, 
or 80-20 rule, that says that any 
misconduct should not be attributed 
to the majority of accountants. So 
we should not generalise but realise 
that only a small percentage of 
accountants do wrong.

For example, in the case of VBS, 
out of all the employees, only eight 
people from the bank and KPMG 
combined were found guilty of fraud. 
Less than 30 people participated 
in the KPMG/SARS scandal, and 
even fewer in the Gupta accounting 
scandal.

Are we losing the fight against 
corruption in spite of efforts 
like the Zondo Commission? 
And what can tax professionals 
do to be part of the solution?
Commissions of enquiry are just 
that. They form part of a broader 
governmental system whereby their 
work determines the consequences. 
They are not silver bullets.

Unfortunately, we are a young 
democracy in a world where borders 
are less distinct and it’s easy to  
import corruption from the rest of 
the world. 

So it’s a matter of consequence 
that transnational organised crime, 
fiscal crimes, illicit cash flows and the 
like will increase.

The world’s population is also 
increasing while economies are 
depressed, and COVID-19 hasn’t 
helped. 

All those conditions provide for 
an ever growing illicit economy.

As a consequence, criminal 
justice systems are being eroded 
and state capture almost certainly 
broke our own justice system. At 
the same time we see governments 
becoming less capable to fulfil their 
role because of capacity constraints, 
lower tax revenues, and fewer 

Q
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The world’s population is also 
increasing while economies 
are depressed, and COVID-19 
hasn’t helped. All those 
conditions provide for an ever 
growing illicit economy.”
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workers and skills. 
On top of that you’ve got the 

compounding effect of the South 
African environment.

Do you think we are on the 
right track now, though?
I will get philosophical on that one. 
We must remember where we came 
from as a nation. 

Not too long ago, during 
our lifetime, apartheid saw the 
government and criminal justice 
system used solely to suppress the 
country’s majority. Before that it was 
colonialism.

Against all odds, in 1994, we 
achieved political freedom but not 
economic balance. We assumed it 
would follow political equality. This 
hasn’t happened but we’re only 26 
years in, which is seconds in the life 
of a country.

Then state capture set us back 
and undid the few advances we had 
made. So we’ve gone back in time.

But we’ve survived all of that. 
A lot of good has happened. More 
people have access to water, lights, 
education and medical services than 

before. 
The quality might be 

questionable but no matter how 
you look at it, we’re better off than 
before. There’s still much that needs 
to be done but we’ve lived through 
hard times and come out better.

I think accountants, auditors and 
forensic professionals can play a big 
role in that. For example, the Zondo 
Commission relies heavily on these 
specialists. 

These are the good ones – the 
ones that are trying to help. No 
matter where they are, they are 
working to undo what was done by 
the few bad apples before them.

They need our support and 
protection. They need to be aware 
that they are going to be attacked 
in this manner. And they need to 
toughen up and brace themselves 
for it.  

In view of the current economic 
climate, with people earning 
less, will SARS be able to meet  
its revenue targets?
They really have no alternative. 

SARS is effectively the engine 

Q
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Against all odds, in 1994, we 
achieved political freedom 
but not economic balance. 
We assumed it would follow 
political equality. This hasn’t 
happened but we’re only 26 
years in, which is seconds in 
the life of a country.”

room that generates the income 
that enables the government to do 
what it must. But we know that SARS 
is really broken because of state 
capture and the damage to it was 
significant.

SARS has never been a large 
state institution. Compared to other 
departments, it is tiny. 

But it’s a very complex 
environment that requires 
sophisticated and developed skills. It 
is unique in the sense that it doesn’t 
just collect revenues and excise but 
also fulfils several other roles. 

These include controlling the 
movement of goods through ports 
of entry; acting as a regulator that 
collaborates with other government 
departments; acting as an enforcer; 
being a licensing authority; and 
facilitating the redistribution of 
wealth.

So there are multiple roles 
but few resources. What it then 
requires is the optimisation of 
people. From around 1999 to 2014, 
SARS consistently collected more 
taxes than set by the government. 
So we actually had extra money. 
That demonstrates it was possible 
to service a population of 40 to 
50 million with a workforce of 
around 15,000. But it didn’t happen 
overnight. 

Its efficiency was years in the 
making.

Although the people responsible 
for those wins left SARS during the 
state capture period, that expertise 
remains and could be deployed back 
to the Revenue Service. Even if it 
results in a costly consulting fee, it 
would be worth it.

I do caution against a “messiah 
complex”, though. That is, assuming 
that a new leader, whether the 
President or ministers or heads at 
SOEs, will magically turn the country 
around. 

Change will not happen overnight 
and it will take every person’s effort 
to make a difference. 
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Philip Bouwer, Technical Legal 
and Research Specialist

A company’s board of 
directors is responsible 
for the management of 
that company. Directors 
thus owe a special duty 

of care to the company. Section 76(3) 
of the Companies Act 71 of 2008 (the 
Act) clearly sets out these duties and 
provides as follows:

“Subject to subsections (4) and 
(5), a director of a company, when 
acting in that capacity, must 
exercise the powers and perform 
the functions of director,
(a)   in good faith and for a proper  
       purpose; 
(b)   in the best interests of the  
       company; and
(c)   with the degree of care, skill and  
       diligence that may reasonably be  
       expected of a person
 (i) carrying out the same  
 functions in relation to  
 the company as those carried out by that  
 director; and
 (ii) having the general knowledge, skill and  
 experience of that director.”

WHAT HAPPENS WHEN A 
DIRECTOR FAILS IN THESE DUTIES?
This question took centre stage in the matter of 
Organisation Undoing Tax Abuse and Another v Myeni and 
Others (15996/2017) [2020] ZAGPPHC 169. In this case, 

the Organisation for Undoing Tax Abuse and the South 
African Airways Pilot Association brought an application to 
court seeking to have Dudu Myeni declared a delinquent 
director.

The matter arose as a consequence of her tenure as 
the chairperson of the Board of South African Airways 
(SAA) and related to two transactions with which she 
substantially interfered.

As a consequence of her interference, one of the 

DIRECTOR’S 
FIDUCIARY 
DUTIES THE 

CAUTIONARY 
TALE OF 
DUDU MYENI
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transactions resulted in a code sharing agreement, which 
would have resulted in a substantial revenue boost for SAA, 
not being concluded with Emirates Airlines. The second 
transaction related to a swap deal with Airbus that was not 
timeously implemented and resulted in substantial penalty 
fees being incurred by SAA.

In terms of section 162(5) of the Act, a court must make 
an order declaring a person to be a delinquent director if 
the person:

 Consented to serve as a director, or acted in the 
capacity of a director or prescribed officer, while 
ineligible or disqualified to be a director in terms of 

section 69 of the Act;
 While under an order of probation, acted as a 

director in a manner that contravened that order;
 While a director, grossly abused this position;
 While a director, contrary to section 76(2)(a) of the 

Act, took personal advantage of information or an 
opportunity, or intentionally or by gross negligence 
inflicted harm on the company or a subsidiary of the 
company;

 While a director, acted in a manner that amounted 
to gross negligence, wilful misconduct or a breach of 
trust or in a manner contemplated in section 77(3)
(a), (b) or (c) of the Act;

 Has repeatedly been subject to a compliance notice 
or similar enforcement mechanism;

 Has at least twice been personally convicted of an 
offence or subjected to an administrative fine or 
penalty in terms of any legislation; or

 Within a period of five years, was a director of one 
or more companies or was a managing member 
of one or more close corporations, or controlled 
or participated in the control of a juristic person 
(irrespective of whether concurrently, sequentially or 
at unrelated times) that was convicted of an offence 
or subjected to an administrative fine or similar 
penalty in terms of any legislation.

In the matter of Gihwala v Graney Property Ltd 2017 (2) SA 
337 (SCA) the Supreme Court of Appeal confirmed that a 
court will be bound to grant an order of delinquency where 
the requirements for delinquency have been established, 
and the court will have no discretion in this regard. 

A person who has been declared a delinquent director 
is prohibited from serving as a director for a period of seven 
years or such longer period as the court may determine.

In the matter of SAA and Dudu Myeni, the court held 
that “she was a director gone rogue, she did not have the 
slightest consideration for her fiduciary duty to SAA” and 
that “her actions did not constitute mere negligence but 
were reckless and wilful.” 

In this regard, she acted with deliberate dishonesty 
and a gross abuse of power and her “belated attempts to 
justify her misconduct show that she acted dishonestly, 
in bad faith and not in the best interests of SAA or the 
country.” Consequently, an order of delinquency was 
granted against Dudu Myeni.

This matter serves a dual purpose. Firstly, it 
reinforces the importance of the fiduciary duties placed 
on directors. Secondly, it highlights the consequences 
for failing to adhere to those duties, whether due to 
negligence or wilfulness.

The Act imposes severe penalties on directors failing 
to adhere to the standards expected of them in terms of 
the Act and common law. The consequences for failing in 
this regard are grave and far-reaching. 

In the matter of SAA 
and Dudu Myeni, the 
court held that “she 
was a director gone 
rogue, she did not 
have the slightest 
consideration for her 
fiduciary duty to SAA” 
and that “her actions 
did not constitute mere 
negligence but were 
reckless and wilful.” 
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AI is already good at 
automating repetitive 
accountancy tasks, 
which increases 
accuracy and efficiency 

and helps firms discover hidden 
insights and trends that affect their 
clients’ businesses. 

This allows accountants to do 
more with fewer resources and 
has freed up time and energy for 
creativity when it comes to analysing 
and interpreting data to extract real 
value for clients.

Many professionals are excited 
by the benefits that AI can offer. In 
fact, according to Sage’s Practice of 
Now report, the majority of South 
African respondents (82%) agreed 
that they need to increase the pace 
of technology adoption to stay 
competitive.

As advances in AI and machine 
learning (ML) pick up the pace, 
three additional benefits have 
emerged: invisible accounting, 
continuous auditing, and active 
insights.

A
I

THREE WAYS 

AI 
TURNS ACCOUNTANTS 
INTO CHANGEMAKERS 

Artificial intelligence (AI) and automation 
have brought the accounting profession to 
a point of pivotal change, and it’s about to 
revolutionise the way that accountants work.

By PJ Bishop, Vice-President for 
Partners, Accountants & Alliances: 
Africa & Middle East at Sage
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BENEFIT 1 

Invisible accounting
At the beginning of 2020, over half 
(54%) of South African accountants 
were moving away from traditional 
service models and reinventing 
their core technologies, recruitment 
approaches, and skillsets to offer 
customers an end-to-end consulting 
service.

They were able to do this 
because AI had eliminated repetitive 
tasks from the daily workload and 
increased the amount of readily 
available data and, therefore, 
intelligence to understand the 
current health and direction of their 
clients’ businesses.

Take Bank Rules from Sage as an 
example. By applying rules and ML 
to banking transactions, accountants 
can seamlessly bring banking account 
information into the accounting 
system to automate transaction 
reconciliation and processing. This 
means the books are always balanced, 
and the account status is updated in 
real-time.

Using Bank Rules improves 
business productivity and saves time: 
if the average manual transaction 
takes 20 seconds to capture, Bank 
Rules can save a business more than 
five years of manual data entry time.

This happens in the background 
– hence, invisible accounting. AI 
automatically manages the process 
of gathering, sorting, and visualising 
pertinent data in a way that helps the 
business run more efficiently. 

BENEFIT 2 

Continuous auditing
Nearly all South African accountants 
(90%) say that the ongoing effects 
of technology advancement and 
digitisation are forcing them to move 
faster and invest more to keep pace 
with the market.

Artificial intelligence can help 
accounting firms to build trust 
through better financial protection 
and controls.

As the volume of online 
transactional data increases, so 
does the potential for financial fraud, 
manual accounting errors, and 
dishonest payments. 

This has made compliance a lot 
more complex. 

But AI can review data at speed. 
It can detect anomalies, 

determine links between seemingly 
normal (but not) payments, and 
assign expenses to the correct 
categories, so the business doesn’t 
pay out for items it shouldn’t.

Automated anti-fraud and 
finance management systems help 
practices to significantly improve 
compliance procedures. It enables 
them to pick up on potential issues 
before they arise.

What’s more, AI lets 
accountants capture business 
activity in real-time, perform 
continuous reconciliation, and make 
adjustments throughout the month, 
which reduces the reporting burden 
at the end of the financial period. 

BENEFIT 3 

Active insights
Two-thirds (65%) of South African 
accountants said that investing in 
technology has enabled them to 
provide a faster service and nearly a 
third (29%) have invested in emerging 
technology.

AI’s ability to analyse large 
quantities of data at speed and scale 
allows it to deliver actionable insights 
in real-time.

In pulling data from customer 
demographics, past transactional 
data, and external sources, AI 
helps accountants to optimise their 
workflows and make better business 
decisions. It puts them in a position 
where they’re looking forwards with 
clarity, rather than backwards with 
obscurity.

This means that accountants 
can help clients respond to financial 
challenges before they become acute, 
by adjusting spending or processes 
as required. And, as AI evolves, 
accountants will soon be able to 
provide predictive consultancy beyond 
pure financial planning to incorporate 
other areas of the business.

Same, but different
The accounting profession is 
modernising and becoming more 
sophisticated. While the rules of 
finance remain the same, the rules of 
how the work is done are shifting.

AI can turbocharge the 
profession from a backward-looking 
“bookkeeping” function to delivering 
forward-looking insights that can drive 
strategic decisions and transform 
accountants from number-crunchers 
into true changemakers. 

A
I
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By Philip Bouwer, Technical Legal 
and Research Specialist

ADAPT 
ORDIE 

Digitisation is not a new concept. 
The information age began in the 
latter part of the 20th century and 
has only gathered momentum. 

IN THE 
NEW 
NORMAL
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T he information age 
ushered in the Third 
Industrial Revolution; 
where digital 
electronics began to 

replace mechanical and analogue 
technologies.

The growth of the digital 
transformation process can be seen 
in the rise of the Fourth Industrial 
Revolution (4IR), which has brought 
the automation of a variety of tasks 
that people used to do. Increased 
automation and the use of artificial 
intelligence (AI) will have far-
reaching effects on all industries.

The Covid-19 pandemic has 
exponentially accelerated the 
process of automation. Businesses 
worldwide are beginning to realise 
the efficiencies (and other) benefits 
presented by digital and artificial 
intelligence technologies.

The accounting industry is firmly 
in the 4IR crosshairs. The World 
Economic Forum recently published 
its Future of Jobs Report 2020. 
The report looks at the jobs and 
professions that will, or are likely to, 
see an increase in demand over the 
coming five-year period and the jobs 
and professions that are likely to see 
a decrease in demand, especially in 
light of increased automation.

Worryingly, accountants and 
auditors are listed as the fifth most 
likely industry to see a decrease in 
demand in the next five years.

As accountants, we should 
not view automation as an attack 
on the professional. We should 
embrace it as a tool that can propel 
the profession into the future. The 
reason for this is simple: automation 
will not replace the accounting and 
auditing professional in the near 
future. It will, however, allow for 
the same tasks to be completed by 
fewer professionals.

The task of the accounting 
industry is to embrace these new 
technologies now. 

Automation will replace many 
of the mundane repetitive tasks 

that often bog down professionals. 
Rather than having to find and hire 
additional human resources to fulfil 
these tasks, they can be completed 
by automation and AI.

This can reduce the monthly 
overhead costs associated with 
employees to the single, once-off 
capital purchase of a software 
application or a single monthly 
subscription for a cloud-based 
solution. 

Although this reduction in 
monthly overhead expenses will 
result in increased profitability, 
the real benefit lies in freeing up a 
professional’s time, which means 
having more time for the tasks that 
generate fees. 

By eliminating tasks such as 
data imputation and document 
generation, an accountant can 
concentrate on the activities that 
actually generate professional fees. 
This will allow for more such tasks to 
be completed in a shorter period of 
time, which will increase both output 

and profitability.
So, the future is not as bleak as it 

may at first seem. 
Covid-19 has placed a premium 

on efficiency and highlighted the 
importance of digital tools in being 
able to continue to service your 
clients even when physical contact 
with clients, your staff and your 
normal office space is prohibited. 

The onus is now on the 
profession itself to embrace these 
new technologies and incorporate 
them into their business models. 
This may result in some difficult 
decisions having to be made and, in 
some cases, the potential overhaul 
of a firm’s entire business and 
operational model. 

The benefits are there. They are 
waiting to be realised. Accountants 
must adapt or risk being left behind. 
The world is changing at an ever-
increasing rate and digitisation is 
here to stay. 

As the saying goes, “progress 
waits for no one.” 
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ETTIENE 
RETIEF 
TAX LOVER & 
LIFELONG LEARNER 

A student for life. This is how 
Ettiene Retief, Chairman 
of the National Tax and 
SARS Committee for SAIPA, 
describes himself. He is born 
and bred in Johannesburg, 
attended school and varsity in 
the city and landed his first job 
in the big city. 

As a kid he saw accountancy as a profession 
that demanded respect. His dad, Martin, 
has a background in the profession and 
he just naturally levitated towards it. 
However, he confesses that his first choice 

was to become a pilot, but problems with his ears 
brought an end to that dream. Plan B was to become 
a vet. The realisation that he would be required to put 
down animals who were too old or too injured brought 
that plan to an abrupt halt. Plan C was to become an 
accountant. 

However, it turned out to be not all that clear cut. 
After completing his first year he found himself at a 
crossroads. He was madly in love with Debbie, his wife 
to be, he excelled in sports being a provincial sprinter 
and cyclist and he was studying and working at the 
same time. He had to decide whether he wanted to 
be a professional sportsman or pursue a career in 
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the accountancy profession. So, he went to Belgium in 
pursuit of a career as a professional cyclist. “All I can say 
is that being a professional sportsman is a lot harder 
than one would imagine. I made the choice to pursue 
accountancy, knowing that I have tried the alternative.”

THE ACCOUNTANT
Initially he enjoyed the structure of accounting, and he 
knew he was good at it. However, something felt missing. 
That is when he “found” taxation and immediately fell 
in love with it.  There was an interpretative element to 
it, and a constant evolvement with legislative changes 
and precedent-setting court cases. “I have always been 
intrigued by law and the combination of law and tax just 
grabbed me.” 

Most of his subsequent studies, and true to his 
description he has studied at almost all the university 
in SA, have focused on getting the “big picture” of doing 
business and not being “pigeon-holed” into a singular 
element of taxation. 

He feels strongly about the balance between the 
three fundamental pillars of taxation namely policy and 
legislation, tax collection and the tax authority and tax 
morality.

THE HUSBAND, 
FATHER 
AND CYCLIST
Ettiene loves being married to his varsity sweetheart 

Debbie. They share the same convictions, interests and 
beliefs as well as two kids, Connor (18) and Keira (13), and 
their remaining one of three Dachshund fur kids Ronnie 
(16), or Veronica (named after the character in the Archie 
comics). 

When he is not working or studying he is fixing two 
old Mini Coopers, coaching u/14 ice hockey, acting as an 
ice hockey referee, cooking for the family. He has a Lego 
collection that will rival  
anyone else’s.

 “I love baking bread, but I had to stop  
because weight becomes an issue when you eat  
all your bread.” 

He actually can afford to continue eating his own 
bread. He is still track racing and has won the National 
Championships several times and still  
holds the SA record since 2007. 

He participated in last year’s Track Cycling World 
Championships in Manchester, is currently participating 
in league races and is preparing for the National 
Championships in January and the World Championships 
in the US in October next year.

FRUSTRATIONS, 
IRRITATIONS AND 
APPRECIATIONS
Ettiene admits that being unable to find practical and 
workable solutions to a problem frustrates him the 
most. He gets easily irritated when people have talents 
but always find excuses not to use them. He feels 
empowered when he assists a client with a tricky problem 
or makes a meaningful difference in the business of an 
entrepreneur. He appreciates inquisitive people. “There 
are no silly questions, only unanswered ones.  Ask the 
question. You will become wiser by asking it.”

TAKE, BUT 
GIVE AS WELL 
His parents Martin and Dorothey, instilled the principle 
of not only taking, but giving as well. SAIPA offers him 
the opportunity to give by improving the industry and to 
develop the knowledge base on taxation. 

As a father he wants to instil an understanding of 
right and wrong in his kids. “If they can read and write, 
are doing okay in maths, are proficient in at least one 
language and they have solid moral ethics I have done my 
job.”

He wants to be remembered as the man who never 
ever allowed himself to be limited because people told 
him he cannot do it.  
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There was an 
interpretative 
element to it, and a 
constant evolvement 
with legislative 
changes and 
precedent-setting 
court cases.”
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A DRIVER OF ECONOMIC 
REFORMATION AND GROWTH 
IN SOUTH AFRICA FOLLOWING 
COVID 19 PANDEMIC
By Saijal Singh of Cayman International Asset Managers

Small, Medium, 
and Micro-sized 
Enterprises (SMMEs) 
have been identified 
by the Global 
Entrepreneurship 
Monitor, as 
productive drivers 
of inclusive 
economic growth 
and development in 
South Africa. 

The small business sector in South Africa is a 
critical part of the national economy with the 
government’s National Development Plan 
2030 (NDP 2030) looking to SMMEs to be 
major sources of employment and drivers of 

growth in the economy; they are considered as important 
drivers for reducing unemployment, especially since the 
formal sector continues to shed jobs.

Currently, the SMME sector contributes more than 45 
percent of the country’s gross domestic product. SMMEs 
have the potential to create and expand employment 
opportunities, develop entrepreneurial skills, and 
enhance market opportunities.

However, when compared to the rest of Africa 
and the world, South Africa is said to have the lowest 
entrepreneurship activity. This means our country is yet 
to see the true value and benefits of SMMEs.

Ease of doing business 
in South Africa
The World Bank Group Doing Business Report 2020 
has compared business regulations in 190 countries 
and ranked these countries on a scale of 11 indices 
describing the ease with which on can conduct business 
within each nation.

South Africa has slipped slightly among 190 
economies as the country implemented only a single 
reform in May 2019 and four in the past five years. The 
country’s ranking is 84th in the world, and 5th among 
African countries.

Although the Doing Business 2020 study shows that 
developing economies are catching up with developed 
economies in ease of doing business, the gap remains 
wide. An entrepreneur in a lowincome economy typically 
spends around 50 percent of the country’s per-capita 
income to launch a company, compared with just 4.2 
percent for an entrepreneur in a high-income economy. 
It takes nearly six times as long on average to start a 
business in the economies ranked in the bottom 50 as in 
the top 20.

The difficulty of starting a business in South Africa 
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increased in the rankings, as did getting electricity, while 
dealing with construction permits, registering property, 
getting credit, resolving insolvency and trading across 
borders were all seen to have become more onerous.

Factors impacting the 
success of SMMEs
The following are some of the challenges facing SMMEs 
in SA: access to market and finance; lack of skilled labor; 
lack of education and training; regulatory challenges; 
weak business networking; lack of management and 
financial skills; poor quality supplies and equipment; 
unresolved disputes; high crime levels; burdensome 
regulations; local economic conditions; cost of labor and 
increased competition.

Elaborating on the regulatory environment as 
challenge to SMMEs, most entrepreneurs felt that 
licenses, permits, taxes, tariffs, UIF and other regulations 
were restrictive. A large number of SMMEs are 
unregistered, many believing that their businesses are 
too small to be  registered, not having the financial 
resources or IT access to complete the registration and 
not knowing the benefits of such registration. Most 
entrepreneurs are unaware of the government/private 
funding initiatives available. 

From the factors listed above we can deduce that 
interventions in the areas of funding, skills development, 
support, expansion of opportunities, mentorship and 
reduction of red tape is necessary.

Recommendations
From the information discussed above, we gain valuable 
insight into the challenges faced by SMMEs in SA and 
have drawn strategic recommendations as below:

ENTREPRENEURSHIP AND SMALL BUSINESS 
RESEARCH: policy relevant research to be undertaken 
on an ongoing basis with focus on statistical data on 
SMMEs, including entry, exit, survival, and failure rate as 
this research is critical to informing policies and support 
programs.

IMPROVING THE REGULATORY ENVIRONMENT: 
based on research outcomes from Point 1, inappropriate 
and unduly restrictive regulatory conditions which are 
critical constraints on SMMEs should be reevaluated and 
amended through a dedicated SMME committee.

LACK OF OUTREACH AND AWARENESS: emerging 
and established SMMEs show little to no awareness of 
the existing SMME support initiatives and often turn to 
private consultants offering services at a premium rate. It 
is important to raise awareness among both formal and 
informal entrepreneurs.

ESTABLISH A NETWORK DEDICATED TO SMME 
FINANCE: it is necessary to address collateral/security 
challenges faced by SMMEs as well as facilitate public-
private partnerships through incentive schemes which 
encourage the large corporations to invest in SMMEs. A 
small business bank approach may be beneficial.
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TAX INCENTIVES FOR SMMES: it is necessary to make 
amendments to the tax incentives designed for SMMES. 
Currently a small business that qualifies as a small 
business corporation (SBC) pays no income tax on the 
first R79 000 taxable income, however it is recommended 
that this threshold be increased to R100 000 to promote 
SMMEs and prohibit income tax restrictions on those 
earning within said bracket.

CREATING DEMAND FOR SMME PRODUCTS AND 
SERVICES: a mechanism to be enforced to increase the 
proportion of public procurement of goods and services 
that goes to SMMEs. 

IMPROVED INCENTIVES FOR ANGEL INVESTORS/
VENTURE CAPITAL INVESTORS IN SMMES: currently 
The South African National Treasury incentivises 
taxpayers to invest in the economy via approved Section 
12J Venture Capital Companies. Section 12J of the Income 
Tax Act allows an investor to deduct the full amount 
invested in a Section 12J VCC from their taxable income 
for the specific tax year.

This section of the Income Tax Act needs to be revisited 
to address the limitations as follows:

 The minimum period of investment is currently 5 
years in order to retain the tax deduction of the 
initial investment amount, this is restrictive and 
should be reevaluated to a shorter period.

 Currently, the investor’s base cost for Capital Gains 
Tax (CGT) purposes will be zero when the investor 
exits the Section 12J VCC which means that an 
investor could potentially pay CGT on the initial 
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investment amount plus growth on the investment 
which is likely to discourage an investor from 
investing in SMMEs hence necessitating visitation to 
the legislation.

IMPROVED ACCESS TO EDUCATION PROGRAMS: due 
to the high failure rate of SMMEs and the overall lack of 
access to education programs in SA, it is important for 
government to partner with educational institutions to 
promote and encourage entrepreneurs to participate in 
such programs which will assist their business growth 
and sustainability. Pertaining to grants which are 
provided to start-ups, it is recommended that a portion 
of this grant is assigned to education, training, and 
development for the recipient.

INCLUDING ENTREPRENEURSHIP TRAINING 
INTO THE SCHOOL CURRICULUM: currently there 
is limited access to entrepreneurship courses or 
training in the high school curriculum, despite the 
economy’s dependence on SMMEs and the soaring 
unemployment rates. When students reach Grade 10, 
it is only if they choose Business Studies as a subject to 
complete through to Matric, that they have exposure to 
business and entrepreneurship training. It is therefore 
recommended that a course focused on starting and 
running a sustainable business is included in the Grade 8 
to 12 curriculum.

IMPROVED ACCESS TO MENTORSHIP PROGRAMS: as 
shown above, education, training and experience may 
collectively be the largest challenge faced by SMMEs in 
SA, particularly in the informal sector.

In addition to the various recommendations listed above, 
mentorship programs run through large corporations will 
indeed benefit entrepreneurs. Mentorship programs may 
be viewed as a method of corporate social investment by 
large businesses.

Conclusion
Given the importance of SMMEs, it is almost impossible 
to ignore the mounting challenges, increasing more post 
Covid 19 lockdown, that affect them and as a result, 
South African government needs to establish a highly 
successful SMME development program, which provides 
tools that prepare SMMEs for competing and strategically 
responding to changes in the business environment. 
However, a coordinated support system for small 
businesses is essential through more relevant private 
agencies, development finance institutions, and public 
and private incubators. 

Mentorship 
programs may 
be viewed as 
a method of 
corporate social 
investment by 
large businesses.”
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In the matter of CSARS v Executor of Estate Late Ndlovu 
(A395-2016) [2020] ZAGPPHC, the court handed down 
its decision on 12 October 2020 relating to the matter 
that has been underway for more than 8 years.  sadly, 
the taxpayer passed away before this matter was 

finalised and it was then left to the executor to take this 
matter forward.

BACKGROUND 
AND FACTS
The taxpayer, Mr Ndlovu, was an executive director 
of Nedbank Group (“the bank”) for a number of years 
until 2005. Subsequently, he resigned as an executive 
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REMISSION 
OF PENALTIES AND INTEREST

By Zweli Mabhoza*, Priority Tax Solutions
zweli@prioritytax.co.za

The recent decision by the 
Gauteng High Court regarding the 
penalties and interest remains 
a good reminder that taxpayers 
need to carefully consider their 
approach in objecting to and 
appealing the decisions made by 
the tax authorities.  

director but then became a non-executive director and 
a consultant to the bank until 2009.  As an executive 
director, he participated as a member in the share 
scheme that was introduced by the bank for the benefit 
of its employees.  He was granted options by the bank.  
Subsequently, the taxpayer exercised his options, and 
this resulted in a disposal of his vested shares in three 
different tranches.  As a result of this disposal, the 
taxpayer made a profit of more than R7 million.  

The exercise and sale process was handled by 
the Nedcor Employment Shares Trust (“the Scheme 
Administrator”). The Scheme Administrator previously 
withheld the tax, on behalf of the respondent, where 
vested shares were sold prior to 2007  However, on the 
sale of the shares in question, the Scheme Administrator 
did not withhold any taxes on the profit made by the 
taxpayer from disposal of the shares.  The Scheme 
Administrator provided the taxpayer with IT3(a) classifying 
the amount as non-taxable earnings.  The taxpayer 
enquired from the Scheme Administrator whether the 
option exercised by the taxpayer were taxable.  The 
Scheme Administrator informed the taxpayer, in a letter 
dated 20 August 2010 that “the earnings arising from the 
options exercised were non-taxable”.  The taxpayer, due 
to this information, did not declare the gain in his 2007 
tax return.  What is not clear in the case is the basis on 
which the Scheme Administrator concluded that the gain 
was not taxable.
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The South African Revenue Service (“SARS”) audited 
the taxpayer and included the R7 million as taxable 
income.  In addition, SARS imposed interest and penalty.  
The penalty was initially imposed at 200% but was 
subsequently reduced twice down to 100% and then to 
10%.  The additional tax was imposed in terms of section 
76(1)(b) and interest was imposed in terms of section 
89quat(2).  The taxpayer objected to the additional tax.  
He submitted that the R7 million should not be taxed as 
a capital gains tax in terms of the Eight Schedule to the 
Income Tax Act (“the Act”) and not as income in terms of 
section 8A and 8C of the Act. 

The taxpayer objected to the imposition of additional 
tax in terms of section 76(1)(b).  It should be noted that 
his ground of objection was that he had relied on the 
Administrator to deduct the appropriate taxes.  It seems 
there was no initial objection to interest imposed in terms 
of section 89quat(2).  This objection by the taxpayer 
was disallowed on 8 February 2012 and the respondent 
requested that the matter be referred for Alternative 
Dispute Resolution (ADR).  The taxpayer had conceded 
prior to the ADR, on 26 September 2011, that the gain 
should be taxed in terms of section 8A and 8C of the Act.  

APPEAL AND 
GROUNDS OF 
APPEAL
The taxpayer noted an appeal in the tax court when 
the ADR could not settle the dispute with SARS.  It is 
important to note that SARS informed the taxpayer, in the 
letter dated 10 February 2012, that certain adjustments 
had been made in the calculations of his taxable income, 
for, inter alia, the 2007 year of assessment.  There was 
only reference to this letter in court, but no further 
evidence was presented to the court regarding this letter.  
It was not dealt with, during argument, by the parties.

The taxpayer’s grounds of appeal, dated 7 March 
2012, were the same as his grounds of objection. 
Importantly, the taxpayer had not objected, nor 
appealed, against the imposition of interest in terms of 
section 89quat(2).  His ground of objection was solely 
against the payment of additional tax, on the ground that 
it had not been his intention to evade the payment of 
tax.  The first time the taxpayer raised the issue of section 
89quat interest was during the ADR meeting and nothing 
was resolved in this meeting.  The matter came before 
the tax court on 19 October 2015.  The tax court had to 
decide whether a taxpayer may include a new ground of 
appeal for the first time, which was not contained in the 
objection. The second issue the tax court had to decide 
was whether the reduced additional tax of 10% should be 
further remitted to 0%.

The tax court found that the issue of the section 
89quat interest was challenged for the first time on 
appeal and did not form part of the original objection. 
The tax court then dealt with the contents of the letter 
dated 10 February 2012, although it did not form the 
basis for the taxpayer’s appeal.  The tax court was of 
the view that the letter created a legitimate expectation 
that the taxpayer would receive a further assessment 
and that the taxpayer would have objected to such an 
assessment.  The High Court noted that no evidence was 
placed before the court to sustain such a conclusion by 
the court. The tax court held that there was no prejudice 
for SARS and therefore a new ground of appeal may be 
introduced, even where it had not formed part of the 
original objection.  The tax court further remitted the 
10% additional tax imposed in terms of section 76 on 
the basis that the taxpayer did not have the intention to 
evade paying tax.

MATTER IN THE 
HIGH COURT
This matter came before the High Court (full bench) in 
August 2020.  Firstly, the High Court considered the 
additional tax imposed in terms of section 76.  At the 
time section 76(1) was couched as follows:

A taxpayer shall be required to pay in addition to the 
tax chargeable in respect of his taxable income—

if he omits from his return any amount which ought 
to have been included therein, an amount equal to twice 
the difference between the tax as calculated in respect 
of the taxable income returned by him and the tax 
properly chargeable in respect of his taxable income as 
determined after including the amount omitted.

Section 76(2) further provided that the Commissioner 
may remit the additional charge imposed under 
subsection (1) or any part thereof as he may think fit: 
Provided that, unless he is of the opinion that there were 
extenuating circumstances, he shall not so remit if he is 
satisfied that any act or omission of the taxpayer referred 
to in paragraph (a), (b), or (c) of subsection (1) was done 
with the intent to evade taxation.

On the basis of the above, the High Court noted that 
the only requirements in terms of the provisions of the 
Act is that a taxpayer had omitted from his return an 
amount of income which should have been included.  
The High Court said that there is no indication in this 
provision that it had to be done intentionally – not 
declaring income will suffice.  The High Court referred to 
ITC 1518 54 SATC 113 where it was held: 

“That even the careless or thoughtless conduct of a 
taxpayer will fall within the ambit of s 76(1). That in this 
case the default in rendering the returns in question was 
not attributable to the (tax payers but to an oversight 
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in the office of the auditors; the oversight originated in 
the administration of that office and there appeared to 
have been no wilfulness on the part of the taxpayer or 
the auditor himself That there were indeed extenuating 
circumstances that justified a penalty of less than 200 per 
cent – a penalty of 60 per cent of the amount of the tax 
payable was a sufficient penalty and the existing penalty 
must be reduced accordingly.”

The taxpayer stated that his employer had to deduct 
the appropriate tax and he did not intend evading 
the payment of tax. In this regard, SARS argued that it 
had already taken this into account as an extenuating 
circumstance when further remitting additional tax from 
100% to 10%. The provision is very clear that had the 
taxpayer had the intention to evade the payment of tax, 
no remission would have been granted.  SARS also made 
the following submission in its arguments:

a higher degree of care could and should be expected 
from a person such as the taxpayer. As director of one of 
the major banks in South Africa, he should have known 
that gains on share options are taxable. 

Furthermore, the taxpayer did not voluntarily declare 
the gains on the share options. It was only when the 
appellant conducted an audit on the respondents’ 
tax affairs that it was found that the taxpayer had not 
declared this amount and had not submitted the relevant 
tax certificate, which had been provided to him by his 
employer.

The High Court noted that it is significant that 
the taxpayer refrained from declaring this as a non- 
taxable receipt in his 2007 tax return.  No further 
reasons were submitted for a further remittance to 0%, 
alternatively to 1%. It is expected of a taxpayer, in the 
taxpayer’s situation, to set out valid reasons for a further 
remittance where SARS had already found extenuating 
circumstances by first remitting the amount from the 
prescribed 200% to 100% and then to 10%.  The High 
Court then held that appeal against the judgment of the 
tax court succeeds in this regard. The taxpayer has to 
pay 10% additional tax in terms of section 76(1)(b) of the 
Income Tax Act. 

The High Court then turned to section 89quat(2) 
regarding the interest element.  In this regard the High 
Court considered Rule 4 of the old Rules which provided 
that a taxpayer’s notice of objection must be in the 
prescribed form, with details of the grounds upon which 
it relies.  It also considered section 81(5) of the Income 
Tax Act which stated that if no objections are made to 
any assessment, it becomes final and conclusive. In this 
instance no objections were made against the interest 
imposed and it therefore become final and conclusive.  
Although this Rule and section were repealed, they were 
replaced with new Rules which had more or less similar 
wording.

The High Court also relied on HR Computek (Pty) Ltd 

v Commissioner South Africa Revenue Services 2012 
JDR 2281 (SCA) the Supreme Court of Appeal where 
it was held that a taxpayer is precluded from raising 
a new ground of objection at the appeal stage before 
the Tax Court.  The High Court found that the tax court 
could not have made the decision that the taxpayer 
was entitled to raise this issue only at the appeal stage, 
thereby causing prejudice to SARS.  On this basis the 
High Court held that the tax court erred in finding that 
the section 89quat interest must be waived.

CONCLUSION
What can be learnt from  this case is that taxpayers 
need to consider all the possible grounds of objection 
and raise them at an objection state as our they are 
unlikely to have the second opportunity to raise these 
grounds subsequently.  

This also assist SARS to make an informed decision 
in either accepting or declining the objection.  Taxpayers 
should also take note of the importance of completing 
their tax returns accurately.  Indeed, SARS holds the 
view that it is deprived the opportunity to assess certain 
amounts if such amounts are not included in the tax 
return even if the taxpayer is of the view that such 
amounts are not taxable. 

*The profession and the SAIPA 
community has lost a giant 
in the Tax industry Mr Zweli 
Mabhoza, who passed away 
on 3 December 2020. Zweli 
has been a familiar face at 
the SAIPA Tax events, he has 
presented CPD workshops and was a regular guest 
and speaker at the annual Tax Breakfast events. 
He was a passionate Tax fundi who with his shy 
smile, would not tarry to challenge legislative 
amendments especially where it appeared to be 
unfair to the SME sector. 

Zweli will be dearly missed for his contribution 
to the SAIPA Tax publications, contributions to the 
our submissions on tax legislative amendments 
and most importantly his presence at our SAIPA 
events.

On behalf of the SAIPA board, management, staff 
and members we convey our deepest condolences 
to the Mabhoza family. May his soul rest in peace!

Visit our Virtual Wall of 
Honour & Remembrance of 2020 at 

https://www.saipa.co.za/virtual-wall-of-honour-and-
remembrance/ 
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SAIPA 
E-CERTIFICATES 

PROFESSIONAL TRUST ON DEMAND!

At the beginning of 
August, SAIPA did 
away with its classical 
hardcopy membership 
certificates and any 
existing copies became 
invalid after the cut-
off date. You should no 
longer present them to 
clients or employers as 
proof of your affiliation 
with the Institute as we 
do not endorse their use 
anymore.

A new system
Instead, we introduced a modern, online system for issuing 
electronic certificates, or e-certificates. E-certificates are securely 
stored on a centralised system and can be updated by our 
membership team with your latest details and status at any time, 
without the need to physically re-issue the document.

We also provide members in good standing with a personalised, 
QR-coded digital seal that allows you, your client or employer, or any 
member of the public to instantly view the certificate online. 

The e-seal can be printed on your business cards, letterheads, 
reports compiled by you, and other physical texts. It can also be 
embedded in your email signature, website, PDFs, or any digital 
document you desire.

By simply clicking or touching the digital seal, or scanning the 
printed QR code, stakeholders can access the certificate to verify 
the professional authority of their accountant and that practitioner’s 
work.

E-
Ce
rt
ifi
ca
te
s



43 Tax Professional

Benefits of 
e-certificates
The process of issuing and maintaining printed 
certificates, as well as the effort required for 
stakeholders to validate them, can hamper 
financial reporting and create opportunities for 
misconduct. Modern digital technologies eliminate 
most if not all these problems.

Paper certificates are easy to lose and take 
longer to replace. They are also easier to forge and 
need to be validated by time-consuming human 
interaction. This can cause members to avoid the 
trouble of keeping their certificates up to date and 
their clients from confirming their credentials.

Digital certificates, on the other hand, make 
validation simple. The latest version is downloaded 
to an enquirer’s browser when they activate the 
associated e-seal. Because the e-certificate is 
stored securely and accessed over an encrypted 
connection, it can’t be changed by third parties, 
only SAIPA’s membership team. If a member has 
fallen from grace, this fact cannot be hidden using 
an outdated certificate.

E-certificates also provide traceability. Attach 
your e-seal to financial statements, working papers, 
reports or other publications you compiled to 
assure their users of the authority of their source. 
Not only does this create trust in your work, 
it’s also an excellent promotional tool for your 
services.

Preserving 
integrity 
and trust
E-certificates go a long way to protecting the 
reputation of the profession by providing a single 
source of truth for accounting qualifications. Although 
laws exist to enforce auditing, anyone can practice 
accounting, provided they do not overstep the 
legal boundaries of the various companies and tax 
acts. This sets the stage for poor service delivery, 
unqualified business advisory and the consequent 
damage to the profession’s good name.

Unaffiliated accountants or unqualified impostors 
may try to pass themselves off as SAIPA members and 
bring the Institute into disrepute as well, affecting the 
public standing of all our members.

This includes former members who have been 
found guilty of misconduct, remain non-compliant 
with the Institute’s requirements for continuous 
professional development (CPD), or no longer meet 
its standards for service excellence and professional 
ethics.

For these reasons, e-certificates provide a valuable 
level of transparency that can help each of us to 
clear the profession of pretenders and restore its 
reputation. They also promote service excellence, 
protect SAIPA’s trusted brand, and may persuade 
companies to view your firm as a preferred supplier.

Public awareness
However, for e-certificates to be effective, the public must be aware of and use them. We are therefore 
promoting the new system in the press and online. We are encouraging organisations to be on the lookout 
for their accountant’s digital seal, and click or scan it to satisfy themselves they are dealing with an authentic 
service provider.

We’re also asking that if an e-seal is not prominently displayed on their accountant’s publications or 
communications, physical and digital, they should query that provider as to why it is missing.

The results have been promising. Early reports revealed that although only some 2200 certificates had 
been issued at the time, their seals had been activated by users around 44,000 times.

From the above, you will agree that those members who have not applied for an e-certificate should do so 
immediately. 

The system protects public interest, the profession, the Institute, their practice and their own professional 
interests. All those benefits are hard to ignore.

If you haven’t yet requested for your e-certificate, please do so promptly. SAIPA’s membership team will be 
happy to walk you through the process. 

SAIPA E-CERTIFICATES 
By:  Faith N

gw
enya, Technical and Standards Executive
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SAIPA recently launched 
its Centre of Business 
Advisory (CoBA) for the 
purpose of helping South 
African businesses achieve 

sustainability and growth. The launch 
is accompanied by a newly minted 
SAIPA designation, Professional 
Business Advisor (SA).

This is part of our initiative to play 

SAIPA’S 
COOBA 
SETS NEW 
BAR FOR 
BUSINESS 
ADVISORY

an active role in rebooting South 
Africa’s economy. With worldwide 
COVID lockdowns severely hampering 
both local and global markets, 
positive interventions like this are 
critical to the country’s survival.

In this article, we look at why 
CoBA is needed, how it works, how 
you can join, and why joining will 
make a difference.

Businesses need  
good advice
The main reason companies fail 
is due to poor management – 
operational, administrative and 
financial. This means company 
leaders, especially those running 
small businesses, need good 
advice on how to manage their 
organisations successfully. In fact, 
they often willingly accept 

Co
BA
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guidance or actively seek it out from 
the professionals they deal with 
every day.

Accountants are ideally suited 
to act as trusted business advisors, 
especially to SMMEs. 

They are familiar with their 
clients’ financial health and 
managerial shortcomings based 
on concrete financial data and 
a close working relationship. In 
addition, they can provide a wealth 
of business management advice 

across the full range of management 
functions.

Protection from 
poor advice
Unfortunately, there are many so-
called management experts who 
present themselves as capable of 
providing business advice for a fee. 
Yet, their counsel is usually nothing 
more than a hollow set of tips 
and tricks that do little to correct 
systemic problems.

This means that not only 
do businesses need authentic 
guidance; they also require 
protection from pretenders who 
could lead them to ruin.

The Institute therefore feels 
compelled to step up and do 
what it has already done for the 
accounting profession. 

We aim to create a high 
standard of excellence that only 
those willing to prove their metal 
can attain.

WHAT COBA DOES
With the above in mind, CoBA is a SAIPA initiative to raise the quality 
of business advisory services and ensure organisations receive 
meaningful direction that can save and grow their companies. 
As mentioned, its launch includes the new Professional Business 
Advisor (SA) designation.

The Centre will develop and administer the entry requirements, 
standards, benchmarks and continuous professional development 
(CPD) programmes for holders of the title.

Because our members already provide business advice to their 
clients, this professional credential will serve to differentiate them 
from competitors and give authority to their directions.

However, many non-accountants also play an important role in 
the revival of the South African economy. 

They, too, frequently act as business advisors. We are therefore 
extending the CoBA business advisory offering to them as affiliate 
members of the Institute.

WHY 
YOU 
NEED 
COBA
CoBA and the Professional  
Business Advisor (SA) designation 
provide a platform for trusted and 
reliable business advisory services. 
 This is a boon to South African 
businesses who desperately want  
and need authoritative guidance  
to keep their businesses alive and  
to thrive in a tough economy.

By joining this initiative and 
exploiting your business acumen,  
you are contributing to the  
economic revival of South Africa  
while extending your own revenue 
sources. 

We encourage members to 
submit their applications and 
promote the designation to business 
partners and service providers they 
deal with regularly.

Co
BA
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JOINING COBA
To apply for CoBA membership,  
candidates must hold at least an  
NQF level 6 qualification and  
must submit a detailed CV. 
The CV should reflect a minimum of six years experience in  
business advisory, business coaching or business mentoring roles. 

It must also nominate verifiable references who can confirm the candidate’s experience and endorse their 
business acumen.

To join, applicants can log onto MySAIPA, following the instructions found at  
www.saipa.co.za/centre-of-business-advisory. 

Successful applicants will enjoy many benefits.
 First, they can use this credential on their business card and stationary, asserting themselves as superior 

sources of guidance.
 They will also be provided with a SAIPA QR-coded electronic seal that can be embedded in digital or on 

physical documents, linking to a certificate verifying their membership and qualifications.
 They will have access to the extensive professional network and resources of a global organisation, and 

benefit from instant brand recognition across industry boundaries. Professional Indemnity Cover and 
Director’s Liability Cover with SAIPA AssetSure are also included.

 Further, they will experience professional growth through expertly developed continuous professional 
development (CPD) programmes and events. They can access the latest SAIPA journals as they are released, 
as well as regular industry updates and reminders.

 Most importantly, they can leverage the advice and expertise of SAIPA’s Technical and Standards team.  

By:  Karl Sm
ith, Senior M

anager: Education, Training &
 M

em
bership
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The helpdesk at SAIPA’s Centre of Tax Excellence 
(SAIPA-CoTE) often receives the following three VAT-
related questions. The answers to which are provided in 
this article, after a discussion of the entrance provisions 
of the Value-Added Tax Act 89 of 1991 (VAT Act).
By Mahomed Kamdar, Tax Specialist

THE “ENTRANCE” PROVISION OF VAT

Q1
Can a vendor claim input 
tax for an asset purchased 
in the period prior to 
becoming a vendor?
Members expect a definitive 
“Yes.” or “No.” answer, 
and they are frequently 
dissatisfied with the response 
they receive, which is “It 
depends.”

Q2 
What are the VAT consequences of purchasing 
an asset (computer) prior to becoming a vendor?
For example, on 1 March 201A (Year 1), a close 
corporation (CC) purchases a computer for business 
purposes for R8 050 (including VAT). The CC is not 
registered for VAT because the total value of taxable 
supplies is less than R1m.

A year later, on 1 March 201B (Year 2), the CC 
registers for VAT since the business has expanded 
and the total value of taxable supplies exceeds R1m. 
From 1 March 201B, the computer is used wholly 
for enterprise purposes. The market value of the 
computer was R4 600 when the change of application 
was implemented.
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Q3
What are the VAT 
consequences of purchasing 
an asset (fixed property) 
prior to becoming a vendor?
A vendor acquires a residential 
property in July 201A for a 
consideration of R1.5m and pays 
the transfer duty of R18 750. 
At the time of purchase, the 
property was used to supply 
residential accommodation. 
The vendor continued to rent 
out the property for residential 
purposes.

Seven months later, in 
January 201B, the vendor 
renovates the property and 
converts it into office space. 

As a result, the market value 
of the property increases to 
R3m, and it is rented out as 
office space.

The entrance provision 
of the VAT Act
The “entrance” provision states that a vendor is entitled to make an input tax 
deduction where goods or services were acquired for non-VAT purposes but 
subsequently used for the purpose of consumption, use or supply in the course 
of making taxable supplies (thus making an entry into the VAT system).

Here section 18(4) of the VAT Act is relevant, as it permits input tax 
deduction when an asset that was not used for “enterprising purposes” is 
subsequently used for enterprising purposes. The input tax may be deducted 
only in the tax period when the asset is brought into “enterprising use”, and the 
vendor has five years within which to claim the input tax from the date when the 
asset was brought into use.

The amount of the deduction depends on the extent of the intended use 
in relation to the total intended use. The adjustment amount is calculated by 
applying the tax fraction (15/115) to the lesser of the adjusted cost1 (including 
VAT) or the open market value (OMV) of the relevant goods or services.

An illustrative example:
A good cost R115 000 on acquisition and is currently valued at R180 000 
(including tax). The change of use is from 0% to 50%. The input tax credit that 
can be claimed is: 15/115 × R115 000 × 50% = R7 500
The de minimis rule would have applied if at least 95% of the change use is 
taxable, then 100% or the full input tax can be claimed. 

Please note, the change of use rules (also known as entrance provision) do 
not apply if the good is used for entertainment purposes or is a “motor car” as 
defined in the VAT Act.

1.  Adjusted cost is the cost of any goods or services where tax has been charged or would have been charged if the 
VAT Act were applicable or where the vendor was entitled to an input tax deduction. Here is an illustrative example:
Cost of machine (purchased before the commencement of the VAT Act)  = R3 450 000
After implementation of the VAT Act – Input tax @ tax fraction  = 450 000
Adjusted cost      = R3 000 000
Adjusted cost does not include labour and finance cost.
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Q1: 
Yes! The vendor may claim the input 
tax, provided that the asset is used 
for enterprising purposes as defined 
in the VAT Act. The value of the 
assets eligible for input tax is based 
on the discussion above. 

Q2: 
In Year 1 (201A), no input tax may 
be deducted as the CC was not a 
vendor.
In Year 2 (201B), the CC – now a 
vendor – may make an adjustment in 
terms of section 18(4)(b)(i). 
The amount of the adjustment is 
computed as follows:
15/115 × R4 600 × 100% = R600

Q3: 
In July 201A, there are no VAT 
consequences. The property was 
used for exempt supply.
In January 201B, as this transaction 

ANSWERS

is an “entry” provision, the vendor 
is entitled to the following input tax 
deduction:
15/115 × R1.5m × 100% = R195 652 

(or limited to the transfer duty 
of R18 750)

Where the change of use is fixed 
property bought before 10 January 
2012, the adjustment is limited to 
the transfer duty in respect of the 
transaction. If the property was 
purchased in a tax period after 10 
January 2012, the limitation does not 
apply, and the deductible input tax, 
in this case, is R195 652.

Note, to claim the input tax, the 
original invoice for purchase of the 
fixed property must be available.

Members 
expect a 
definitive “Yes.” 
or “No.” answer, 
and they are 
frequently 
dissatisfied 
with the 
response they 
receive, which 
is “It depends.”
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Practical 
concerns
In practice, two issues often arise:

First, what happens if an asset of 
a capital nature was purchased prior 
to the taxpayer becoming a vendor 
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be claimed for this asset?
Under these circumstances, the 

cost of the adjusted asset will be 
zero,  therefore, there will be no 
input tax to be claimed because the 
full cost of the asset has already 
been written-off for tax purposes.

Second, although the VAT 
Act refers to goods or services in 
the context of change of use, the 
question is: 

Does the change of use provision 
– the entrance provision – apply to 
inventory that is also included in the 
definition of a “good” by the VAT Act?

Here, it is understood that 
“change of use” applies to capital 
items purchased prior to VAT 
registration that are still used in the 
vendor’s “enterprising” purposes as 
defined in the VAT Act.

However, with reference to 
daily expenses and trading stock 
(inventory) incurred when the client 
was not registered for VAT, the 
change of use implications are not 
immediately clear:

Cost of inventory is a typical 11(a) 
deduction for income tax purposes. 
If these items are onsold (before VAT 
registration), the sale is included in 
the gross income of the taxpayer in 
the year it is sold. 

These items have thus already 
been recognised for accounting 
and income tax purposes – they no 
longer “exist” in the business.

If trading stock still exists and 
the taxpayer subsequently registers 
for VAT, then the taxpayer needs to 
approach the supplier to re-issue 
the original invoices and include all 
the information required for a valid 
tax invoice in order to claim the 
input tax. 

If the taxpayer has too many 
suppliers, then the practical logistics 
could become a huge administrative 
burden. 

but was completely written-off for 
both accounting and income tax 
purposes?

Were the taxpayer to become 
a vendor in a future period and 
the capital asset be used for 
“enterprising” purposes as defined 
by the VAT Act, could the input tax 
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TAKE A TOUR OF

MYSAIPA
MySAIPA is your digital gateway 
to a range of membership services 
that are easy to access and quick 
to complete. Everything you need is 
right here. Register today.

1 REGISTER. 
ACTIVATE. 
DONE
Registration is completely free and open to non-
members. Fill out and submit a single form, activate  
your account and you’re good to go.

2 LOG IN. 
GET ACQUAINTED
Log in using your credentials. You’ll land on your 
dashboard where you’ll find several popular services 
and useful information panels.

3 START AT THE TOP

Return home
Use the home icon in the top right corner to 
return to your dashboard from any other page.

View all our services 
in one place
Click the services gallery icon 
to reveal 17 distinct services 
you can access immediately.

Check your cart
Use the cart icon for a popup 
that displays any products 
you’ve placed in your shopping 
cart. If you’re satisfied with your 
selection, click Check out to 
buy them.

Check your profile
Click your profile picture for a drop menu of 
basic information.
Profile: Update your details.
Membership Card: View your electronic 
membership card.
My Account: Check your purchase history.
Change Password: Stay safe and secure.
Logout: Don’t go! There’s more to cover.
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4 USE THE TASK BAR
So you can get to our most popular services from 
anywhere on the site, not just your dashboard.

Apply for your professional evaluation, accreditation 
as an affiliated practice or SAIPA approved training  

centre (ATC), or a business advisor designation.

View a list of upcoming events and
 book your spot at any of them.

Go straight to your account to view your purchases 
history and pay active invoices.

Request various changes to your account and our 
support staff will service them ASAP.

Let us know whether we’re shining or falling short. 
We aim to please and improve.

See your assessment results here as 
soon as they’re available.

Stay up to date with the latest news from the Institute.

We stock a range of digital 
products for various professional 
needs. Find them using the Shop’s 
convenient search function.

5 EXPLORE
The task bar displays only a few of 
MySAIPA’s 17 services. Use the services 
gallery to access all of them and discover 
what each one offers. 

6 NEED HELP?
Get help from other members using the Collaboration 
service or contact SAIPA support at:

Comments@SAIPA.co.za

MYSAIPA  
IS YOUR 
SAIPA. 
MAKE 
YOURSELF 
AT HOME.
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TM

WISHING YOU 
AND YOUR LOVED 

ONES A SAFE 
AND JOYOUS 

FESTIVE SEASON 
AND A HAPPY 

NEW YEAR! 
From Team SAIPA


	_Hlk42264151

