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T he South African economy was already 
limping painfully when Finance Minister Tito 
Mboweni tabled his budget in February. 
However, the outbreak of the global Covid-19 
pandemic has intensified our financial crisis 

beyond imagination.

Word 
from 
CoTE

Faith Ngwenya, Technical and Standards 
Executive at the South African Institute of 
Professional Accountants (SAIPA)
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In a brave effort to curb the spread of the coronavirus 
government introduced a hard lockdown at the end of 
March. This meant businesses had to close their doors. 
Many scrambled to ensure key people could continue 
to work from home to ensure the survival of their 
businesses.

However, many businesses in the manufacturing, 
retail, transport, hospitality and leisure industries were 
not able to do this. They suffered revenue losses that 
have pushed many into business rescue or liquidation. 
People in the private sector lost their jobs. 

The only sector that has not been affected by 
the pandemic is the public sector and state-owned 
enterprises. Nearly half of our already diminished 
consolidated revenue goes to paying public servants. 

Corruption and state looting have to a large degree 
pushed the South African economy to the edge of 
financial collapse. 

Our state institutions have been eviscerated through 
cadre deployment, mismanagement, bloated contracts 
and tenders for friends and family.

Fazela Mohamed writes in this issue about the looting 
of state institutions. Although the network of corruption 
was exposed, we still have a long way to go. 

Parliament must move beyond party loyalty to be the 
effective voice of the people. It bears the constitutional 
responsibility of oversight of the executive. Parliament 
needs to ensure that there are sufficient checks and 
balances in place. It needs to hold the executive to 
account, she writes. 

We have seen the shameless deeds of the purse 
keepers and their cohorts at VBS Mutual Bank that has 
led to the demise of a bank that took deposits from 
struggling municipalities and elderly people in Limpopo. 
Eight men have been arrested and charged with several 
counts of fraud, theft, money laundering, corruption and 
racketeering following a looting spree of R2.2bn.

We trust that more people who were involved in the 
looting of our state coffers will be brought to book. If 
that goes hand in hand with the loot being paid back to 
the state it will go a long way of boosting tax moral and 
confidence in our leaders. 

Our finance minister and his team at National 
Treasury had the unenviable task of drafting a revised 
budget to reflect the current state of our economy and 
what we can expect for the remaining part of the tax 
year. 

Years of plunder and a pandemic have led to the 
biggest economic contraction in 90 years. Revenue 
collections are expected to be R300bn less than what 

was budgeted for in February. Debt will spiral to almost 
R4 trillion or 81.8% of GDP. 

Debt is our Achilles heel and as the minister so aptly 
pointed out, it will be a Herculean task to close the mouth 
of the Hippopotamus. We must succeed, because debt is 
devouring our children’s inheritance. 

Government intents borrowing $7bn from different 
international institutions. The money is aimed at 
supporting government’s response to the Covid-19 
pandemic. 

We have already seen accusations of bloated tenders 
for the supply of health related aid. The tax profession 
cannot afford to let its guard down in terms of our public 
purse. 

There are still unscrupulous people who are looking 
for, and finding opportunities to loot from the relief 
measures set aside to assist the weak and the vulnerable 
in our society. 

We must not be complicit in this. We must continue 
to fight corruption with as much dedication as we are 
fighting the spread of the virus. 

We trust that 
more people who 
were involved in 
the looting of our 
state coffers will be 
brought to book. If 
that goes hand in 
hand with the loot 
being paid back 
to the state it will 
go a long way of 
boosting tax moral 
and confidence in our 
leaders.”
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LOOTED
AND HOW WE CAN PREVENT 
IT HAPPENING AGAIN

The systematic looting of our country’s 
coffers happened seemingly without 
check. Although the network of corruption 
was exposed, we still have a long way to 
go. We can learn from other countries that 
successfully curtailed corruption. 

Despite a myriad laws, 
regulations and 
institutions, South 
Africa was unable to 
prevent rampant and 

systematic corruption. Existing 
anti-corruption and ethics measures 
could not withstand the pressures 
imposed by powerful individuals 
in the system. In fact, many of the 
checks and balances within the 
ethics framework were used for 
corrupt ends. In the end, an ethical 
system is only as good as the people 
who administer it.

The corrupt networks in South 
Africa did not operate in an ad-hoc, 
arbitrary manner. Their operation 
was systematic, and its core was 
the strategic placement of corrupt 
individuals to counter the ethics 
framework. There was a template for 
this systematic corruption.

Its foundation was highly placed 
executive members who undermined 
all checks for good governance. 
Parliament’s poor political oversight 
of the executive was an important 
feature of the system. 

The second measure in the 

machinery of corruption was 
control of the boards of state-
owned enterprises. For the corrupt 
system to work, there was a need 
to undermine all accountability 
mechanisms. Key political positions 
were captured, and, in many cases, 
board appointees were part of the 
corruption conspiracy. 

Thereafter, the next level of 
appointees (senior officials such 
as chief executive officers, director 
generals, chief financial officers 
and chief operating officers) were 
replaced with individuals who were in 
cahoots with the corrupt syndicates.

Therefore, the chief executive 
officer/director general, supported 
by the board or minister, drove the 
corrupt agenda; the chief operating 
officer implemented it; and the chief 
financial officer and procurement 
people were co-opted into approving 
sham procurement processes. 
Human resource managers were 
used as a punitive tool to ensure 
that the institutional culture was one 
of fear and that those who spoke up 
were removed.

The undermining of openness 

By Fazela Mahomed,  
Ethics consultant 
mahomedfazela@gmail.com

and transparency in the institution 
was fundamental to this process.

Those who designed the ethics 
architecture did not envisage the 
possibility of the ethical system in its 
entirety being compromised to the 
extent that oversight by executive 
members, Parliament, boards, and 
senior management in entities would 
form a corrupt syndicate to enrich a 
few individuals.

Other measures of check and 
review, such as external auditors 
and banks, were complicit in this 
systemic corruption. Organisations 
with the capacity to investigate 
wrongdoing were rendered 
ineffective through political 
interference and the appointment 
of people who were intent on 
protecting corrupt individuals.

WHAT WORKED 
IN THE BATTLE 
AGAINST 
CORRUPTION?
Individuals with integrity spoke out 
against the wrongdoing, and whistle-
blowers and the media provided 
information to ensure that the alarm 

HOW STATE INSTITUTIONS WERE

Co
rr

up
tio

n



7 Tax Professional

Organisations with the 
capacity to investigate 
wrongdoing were 
rendered ineffective 
through political 
interference and through 
the appointment of 
people who were intent 
on protecting corrupt 
individuals.”

was sounded. Civil society and South 
Africa spoke out against corruption. 
The constitution was upheld through 
both the judiciary and a public demand 
for consequences and sanctions.

In considering the way forward, 
thought should be given to whether 
the corruption will be replicated in the 
future.

Other countries have successfully 
tackled corruption and provide 
some lessons. In the 1970s, Hong 
Kong established the Independent 
Commission Against Corruption (ICAC) 
in response to rampant corruption. The 
ICAC had a three-prong focus: strategic 
investigations, corruption prevention 
and education. 

The investigation department 
focused on complaints and 
enforcement of the law. The 
ICAC could review processes in 

Co
rr

up
tio

n



8 Tax Professional

organisations it deemed to be at risk. 
Alternatively, organisations could ask 
the ICAC to review their processes.

The corruption prevention 
department was given authority to 
advise government. The ICAC would 
regularly meet with the heads of 
government departments to discuss 
corruption prevention. The prevention 
system also assisted in identifying 
risk factors relating to internal 
controls, discrepancies or deviations 
in implementing remedial action and 
reporting on management deviations.

The risk factors for corruption 
were identified as misuse of power 
and discretionary authority; neglect 
of duty or omission; favouritism; 
administrative deviations 
and breaches of regulations; 
inappropriate legislation; information 
and confidentiality breaches; and 
conflicts of interest.

The education programme 
involved training government 
officials on ethics and codes of 
conduct. Such training is crucial to 
building an ethos of ethical decision-
making in government. Ethical 
conduct should be the norm.

WHAT CAN BE 
DONE IN SOUTH 
AFRICA?
Corrupt individuals must be 
prosecuted. This will build public 
trust. For this to happen, the 

investigative authorities must be 
given resources to effectively fulfil 
their functions.

The Public Service Commission’s 
constitutional mandate is to build 
an ethical public service. At this 
time, it must be more assertive and 
develop a corruption prevention 
unit that actively prioritises ending 
corruption (as reported in the Hong 
Kong project). It must also ensure 
that public servants who are under 
pressure to act improperly are 
supported.

A national public anti-corruption 
campaign should be launched. 

This must aid in public 
understanding of the role of elected 
representatives, the codes of 
conduct that bind them, and the 
system to make complaints. The 
appropriate authorities must follow 
up on every public complaint.

Parliament must move beyond 
party loyalty to be the effective 
voice of the people. It bears the 
constitutional responsibility of 
oversight of the executive. 

Parliament needs to ensure 
that there are sufficient checks and 
balances and hold the executive to 
account.

Finally, it is up to us − the people 
of South Africa. We must ensure 
that we, as individuals, abide by all 
the ethical standards we expect of 
others. 

A national public anti-
corruption campaign should be 
launched to enable the public to 
understand the role of elected 
representatives, the codes of 
conduct which bind them and 
the system to make complaints.”

* Mahomed is an ethics 
consultant. She writes in her 

personal capacity.
** The views expressed here 

are not necessarily those of 
Independent Media.
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PROPOSAL TO RESTRICT THE USE OF 

ASSESSED 
TAX LOSSES 

BY COMPANIES

Government’s resolve to 
broaden the corporate income 
tax base is aimed at eventually 
reducing the corporate income 
tax rate. To that purpose, 
a change in the deduction 
of assessed losses was 
announced earlier this year.

By Herman van Dyk, Senior Lecturer, 
North West University
Herman.VanDyk@nwu.ac.za

A s part of its efforts to broaden the 
corporate income tax base, government 
has proposed that companies will only be 
allowed to partially deduct assessed tax 
losses carried forward from prior years. 

This announcement was made as part of Minister of 
Finance Tito Mboweni’s Budget Speech on 26 February 
2020.

Specifically, the proposal entails that companies will 
only be allowed to offset assessed losses carried forward 
from prior years against 80% of the current year’s taxable 
income. The remaining 20% of taxable income will not be 
eligible for the offset of prior year assessed losses and 
will consequently be subject to tax.

The limitation does not mean that any part of the 
assessed loss is permanently foregone, but merely limits 
the extent to which a company can use the assessed loss 
in a particular year. 

For example, if a company incurred an assessed loss 
of R1m in year one and then earned taxable income of 
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The proposed 
restriction will come 
into effect for company 
financial years 
commencing on or 
after 1 January 20222 
and government has 
indicated that the 
proposed restriction 
is in line with 
international trends”
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R500 000 in year two, it would only be allowed to deduct 
the R1m brought forward against 80% or R400 000 of 
year two’s taxable income. This means that the balance 
of R100 000 of taxable income would be subject to tax 
in year two even if there is still R600 000 of the assessed 
loss available. The remaining assessed loss of R600 000 
can be carried forward to year three but may again only 
be deducted against 80% of that year’s taxable income.

EXISTING 
LIMITATIONS
South African companies currently enjoy unrestricted 
carry forward of assessed losses save for instances 
where they fail to carry on a trade for the entire duration 
of a tax year or if the anti-avoidance rule aimed at the 
“trading” in assesses losses is invoked.

In SA Bazaars (Pty) Ltd v Commissioner for Inland 
Revenue1, the Appellate Division concluded that where 
a taxpayer fails to carry on a trade for a full year of 
assessment, the taxpayer will be precluded from 
carrying forward an assessed loss ensuing from the 
preceding year of assessment. It is generally sufficient if a 
taxpayer carried on a trade for only one day of a year of 
assessment. The concept of “trade” has a broad meaning 
and includes every profitable activity or an activity where 
a taxpayer has undertaken a risk with the object of 
making a profit. This prerequisite of carrying on a trade 
for at least part of a year of assessment only applies to 
companies as section 20(2A)(b) of the Income Tax Act 58 
of 1962 provides a concession for other taxpayers such 
as natural persons or trusts who do not need to satisfy 
this requirement.

The anti-avoidance rule, contained in section 103(2) 
of the Income Tax Act, empowers SARS to disallow the 
set-off of an assessed loss if it is satisfied that following 
a change in shareholding, a company earns income and 
the sole or main purpose of the change in shareholding 
was to utilise an assessed loss held by the company. 
This rule is aimed at a situation where shares in a 
company are acquired merely because the company 
has an assessed loss and will then prevent the use of an 
assessed loss if income is subsequently diverted to such 
company. If a taxpayer acquires a controlling interest in a 
company that has or is likely to have an assessed loss of 
more than R50m, this must be reported to SARS in terms 
of section 37 of the Tax Administration Act 28 of 2011.

NEW 
RESTRICTION
The proposed restriction will come into effect for 
company financial years commencing on or after 

1 January 20222 and government has indicated that the 
proposed restriction is in line with international trends 
and is preferable to limiting the number of years that 
losses can be carried forward. Other jurisdictions who 
impose similar restrictions include Belgium, Brazil, Italy, 
Portugal, Spain, the United Kingdom and the United 
States of America.

The ultimate goal of broadening the tax base is to 
eventually reduce the corporate income tax rate in South 
Africa in order to promote economic growth. The current 
tax rate of 28% has been unchanged for over a decade 
and rate reductions by other jurisdictions have impacted 
on South Africa’s competitiveness. If the 20% dividends 
tax rate is taken into account, shareholders in South 
African companies are subject to effective 42.4% tax on 
company earnings.

According to the latest tax statistics published by 
National Treasury and SARS, less than a quarter of the 
814 151 companies assessed as at the end of August 
2019, reported positive taxable income. The rest all 
reported either no taxable income or assessed losses.

A further proposal to broaden the corporate income 
tax base entails the restriction of companies’ net interest 
expense deductions to 30% of earnings to curtail 
base erosion and profit shifting by multinationals that 
artificially inflate debt levels or the interest rate on the 
debt payable to a related party in lower tax jurisdiction. 
This proposal is also set to commence for years of 
assessment starting on or after 1 January 2022. 

1. 1952 (4) SA 505 (A). 2. As per the D
isaster M

anagem
ent Tax Relief  Bill, 19 M

ay 2020
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FUNDAMENTALS OF 

VAT
FOR THE PUBLIC SECTOR

T hese two spheres are 
collectives known as 
“public authorities” in 
the Value-Added Tax 
Act 89 of 1991 (the 

VAT Act). “National government” 
as a term encompasses all the 
national government departments 
and includes the office of the 
president. “Provincial government” 
as a term encompasses all the 
provincial government departments 
and includes each office of the 
premier. This article discusses VAT 
consequences for public authorities 
(which are these entities collectively) 
and municipalities separately.

The following entities are 
excluded from the definition of 
“public authority”: 

   Constitutional institutions1 listed 
in Schedule 1 to the Public Finance 
Management Act 1 of 1999 (PFMA), 
such as the Commission for Gender 

By Mahomed Kamdar: Tax Specialist, SAIPA

The public sector has three spheres: national government, provincial 
government and the local sphere consisting of the municipalities. 
In this discussion on VAT in the public sector we combine the two 
spheres of national and provincial government and engage in a 
discussion on VAT for these two spheres collectively. 

Equality, the Financial and Fiscal 
Commission, the South African 
Human Rights Commission, the 
Independent Electoral Commission 
and the Public Protector of South 
Africa;

   National or provincial 
government business entities listed 
in Parts B and D of Schedule 3 to the 
PFMA; 

   Major public entities listed in 
Schedule 2 to the PFMA, such as 
the Airports Company South Africa 
(ACSA), the Armaments Corporation 
of South Africa (ARMSCOR), Denel, 
Eskom, the Industrial Development 
Corporation of South Africa, the 
South African Broadcast Corporation 
(SABC), the South African Post Office, 
South African Airways (SAA), Telkom 
and Transnet;

   Entities that are party to a public 
private partnership (PPP); 

   Municipalities and municipal 
entities; and 

   Any institution of higher 
education.

VAT CONSEQUENCES 
FOR PUBLIC 
AUTHORITIES
There are three questions that 
govern VAT for public authorities (the 
national and provincial spheres of 
government):
1. Must public authorities register 

for VAT as vendors?
2. Must public authorities pay VAT? 
3. Are there any circumstances 

under which a public authority 
must register for VAT?

MUST PUBLIC 
AUTHORITIES 
REGISTER FOR VAT 
AS VENDORS? 
Public authorities consume goods 
and services and use inputs to 
provide goods and services on a 
non-commercial basis to its citizens. 
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Public authorities do not charge VAT 
on any of the goods and services 
they supply citizens, which begs the 
question, “Why not?”

Generally, public authorities 
supply goods and services that 
are not supplied by the private 
sector. Public authorities are 
involved in activities of a regulatory, 
administrative, stewardship or social 
nature, which do not compete with 
private sector activities. Examples 
of public authority activities are 
the issue of motor vehicle and 
driver’s licences and rulings by 
the Competition Tribunal2. Public 
authorities are not in competition 
with the private sector and VAT 
is not charged on those goods 
and services. Therefore, public 
authorities do not register for VAT.

MUST PUBLIC 
AUTHORITY PAY VAT? 
Public authorities consume (acquire) 
stationery, detergents, office 
furniture, and other consumables in 
order to perform their functions as 
stipulated in the Constitution of the 
Republic of South Africa, 1996 (the 
Constitution). These consumables are 

VA
T

purchased from the private sector, 
which levies output tax on its sale to 
public authorities (just as it would levy 
output tax on any sale to a private 
company or individual customer). 
Hence, public authorities pay VAT 
but do not claim input tax and do 
not register for VAT. Therefore, any 
VAT incurred in acquiring goods and 
services to make those supplies is 
a cost to public authorities: the VAT 
cost is “absorbed” in the government 
budget. As an illustrative example, 
assume that a national department 
purchases a bakkie to transport its 
staff. The dealer levies output tax on 
the sale, but the national department 
cannot claim the input tax – it is 
not a vendor. The unclaimed input 
tax will be cost to the government. 
Therefore, government must budget 
for the cost of VAT when determining 
its expenditure projections for the 
future.

UNDER WHAT 
CIRCUMSTANCE?
If supplies made by public 
authorities which are similar to, 
or which compete with, taxable 
supplies made by any vendor that 

carries on continuously or regularly 
any enterprise or activity, then these 
public authorities are classified as 
a “designated entity” as per the 
VAT Act. Such a public authority 
has adopted a business rationale 
or business test, which forms an 
integral part of the thinking behind 
national and provincial government 
departments. 

Designated entities must register 
for VAT. SAA and Telkom are both 
classified as designated entities 
and not national departments. This 
is because they compete with the 
private sector for the delivery of 
their goods and services. 

A designated entity is, therefore, 
a specific kind of vendor, which 
includes public authorities that 
are registered for VAT (because 
their goods and services compete 
with those provided by the private 
sector). “Designated entity” also 
includes major public entities as 
listed in Schedule 2 to the PFMA3.

In other words, designated 
entities are those entities in which 
government has an interest. 
Government may therefore assist a 
designated entity by funding their 

1. Constitutional institutions do not meet the VAT definition of an “enterprise” and cannot register for VAT. 2. Entities listed in 
Schedule 3 to the PFMA (Part A and Part C) are entities that do not register for VAT. Examples, inter alia, are the Accounting Standards 
Board (ASB), the Companies Tribunal, the Competition Commission, the Film and Publication Board (FPB), the Financial Intelligence 
Centre (FIC), the Human Sciences Research Council (HSRC), the Ingonyama Trust Board, Legal Aid South Africa, the Luthuli Museum, 
the Medical Research Council of South Africa (MRC), the South African National Roads Agency (SANRAL), the Unemployment Insurance 
Fund (UIF), the South African Revenue Service (SARS), the South African Local Government Association (SALGA), the War Museum of 
the Boer Republics, the Eastern Cape Provincial Arts and Culture Council (ECPACC), the Eastern Cape Liquor Board, the KwaZulu-Natal 
Sharks Board, the Gauteng Tourism Authority, the Gautrain Management Agency, the Western Cape Cultural Commission and the 
Western Cape Investment and Trade Promotion Agency.
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activities either on an ongoing basis 
or from time-to-time as required. 
For example, government may be 
the majority or sole shareholder in 
a major public entity or the entity 
might be involved in delivering public 
goods and services that compete 
with other vendors.

Public authorities do not register 
for VAT unless they are classified as 
a designated entity.

3.  For example, the Airports Company South Africa (ACSA), the Armaments Corporation of South Africa (ARMSCOR), Denel, Eskom, 
the Industrial Development Corporation of South Africa, the South African Broadcasting Corporation (SABC), the South African Post 
Office, South African Airways (SAA), Telkom and Transnet. 4. For example, the Amatola Water Board, the Council for Scientific and 
Industrial Research (CSIR), the Passenger Rail Agency of South Africa (PRASA) and the South African Bureau of Standard (SABS).

The activities of a designated 
entity are “ring-fenced” and removed 
from the mainstream non-enterprise 
activities of that department. They 
are conducted under a separate, 
subsidiary legal entity. The objective 
is to re-classify these activities 
separate from the activities of public 
authority4. 

The ring-fenced activities are 
conducted under a separate trading 
account, branch, or division of that 
public authority. That separate entity 
or taxable trading account, branch 
or division must then apply for VAT 
registration. 

Section 50 of the VAT Act allows 
for the separate registration of a 
branch or division provided that 
the branch/division maintain an 
independent system of accounting 
and can be separately identified 
by reference to the nature of the 
activities carried on.
 
THE VAT 
IMPLICATIONS FOR 
MUNICIPALITIES 
“Municipality” is defined in section 
1 of the Income Tax Act 58 of 
1968, as amended. It is an organ 
of State within the local sphere of 
government, exercises legislative 
and executive authority within 
an area determined in terms of 
the Local Government: Municipal 
Demarcation Act 27 of 1998, and 
which has the power to levy a 
municipal rate in terms of section 2 
of the Local Government: Municipal 
Property Rates Act 6 of 2004.

One of the requirements to 
qualify as a vendor for VAT purposes 
is that a “person” must carry out an 
“enterprise” as defined in the VAT 
Act. 

The VAT Act accepts 
municipalities as persons that carry 
out an enterprise for VAT purposes. 
Municipalities therefore levy output 
tax and claim input tax on taxable 
supplies.

Regarding VAT, municipalities:
   Account for VAT on a payments 

basis since municipalities have a 
vast customer base to which they 
supply many types of goods or 
services. The billing for the supply of 
water, electricity, and refuse removal 
cannot be done in advance and 
municipalities often carry a large 
number of debtors with unpaid and 
arrear accounts in respect of these 
supplies.

   Account for VAT on actual 
payments made and actual 
payments received in respect of 
taxable supplies during the period 
and for invoices where consideration 
exceeds R100 000, then account for 
VAT on an invoice basis.

   Are not required to meet the 
minimum thresholds for compulsory 
and voluntary registration.

   Create municipal entities to 
undertake activities on their behalf. A 
municipal entity is a separate juristic 
person that registers separately 
for VAT and must meet registration 
thresholds and conduct activities on 
their own account.

   Levy municipal rates on 
the owners of property in the 
demarcated area and the VAT levied 
is at a zero-rate.

   Can receive a “grant” from public 
authority for the purposes of making 
a taxable supply, which is then 
deemed supply at a zero-rate.

   Can be paid by public authority 
for an actual supply of electricity or 
water to the public authority − the 
payment for such services does not 
constitute a grant in the hands of 
the municipality.

   Have the right to administer 
certain local government activities, 
for example building regulations, 
fire-fighting services, municipal 
public transport, municipal roads, 
street lighting, traffic and parking, 
environmental health services, 
billboards and the display of 
advertisements in public areas. 

Public 
authorities 
consume 
goods and 
services and 
use inputs 
to provide 
goods and 
services. 
Public 
authorities do 
not charge 
VAT on any 
of the goods 
and services 
they supply 
citizens, 
which begs 
the question, 
“Why not?”
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INTRODUCTORY 
COMMENTS TO 
THE CHANGE OF 
REGIME ON

This article provides a short 
summary of the changes brought 
by the new system of taxation 
when dealing with deceased 
estates. The new legislation came 
into effect on 1 March 2016 .

By Mahomed Kamdar, Tax Specialist 

T ax practitioners face a constant challenge 
when dealing with deceased estates, because 
the legislation that existed at the taxpayer’s 
date of death must be applied. This is 
compounded by the drawn-out process 

to wind up an estate, which results in backlogs at the 
Master’s office. 

The new system of taxation applies to any person 
who died on or after 1 March 2016. This article is a 
comparative analysis of the “old” and “new” legislation, 
which came into effect on and from 1 March 2016. It 
thus captures the key differences of the tax treatment 
between the “new” and the “old” legislation when a 
person dies.

Upon the death of a natural person, the year of 
assessment comes to an end on the day of death (first 
person) and a new entity comes into existence − the 
deceased estate (second person). Although a deceased 
estate was not previously seen as a “person” (but simply a 
collection of rights and obligations of the deceased), the 
Income Tax Act 58 of 1962 (ITA) was amended so that the 
definition of “person” includes “the estate of a deceased 
person” (second person). 

In section 1 of the ITA the definition of “representative 
taxpayer” (sub-paragraph e) in relation to a deceased 
estate was changed to include the executor or 
administrator of such a deceased estate “in respect of the 
income received by or accrued to any deceased person 
during his lifetime and the income received by or accrued 
to the estate of any deceased person.”

For tax purposes, there are three persons involved when 
a person dies:
1. The deceased person – the first person;
2. The deceased estate – the second person; and 
3. The heirs or legatees – the third person.

“NEW” AND 
“OLD” RULES
Normal tax consequences arise when income is received 
or accrued before and after the death of the deceased 
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person (first person). The income can be taxed either 
in the hands of the deceased person (first person), the 
deceased estate (second person) or the beneficiaries 
(third persons).

Capital gains can be realised before the death of the 
deceased person, and therefore, taxed in the hands of 
the deceased person (first person). Capital gains can also 
be ` deemed’ on the date of death as per the new ITA 
provision (section 9HA) and, therefore, taxed in the hand 

BEFORE 1 MARCH 2016 AFTER 1 MARCH 2016

RECOUPMENT OR REVENUE LOSS

There was no deemed recoupment of capital allowances 
on the date of death of a natural person who was 
trading as a sole trader. An allowance asset was deemed 
to be disposed of at market value on the date of death, 
but this disposal applied only for purposes of the Eighth 
Schedule of the ITA. As a result, the difference between 
the deemed proceeds and the base cost (tax value) of an 
asset was accounted for as a capital gain or loss.

An allowance asset is deemed to be disposed of on 
the date of death under section 9HA(1), therefore, 
potentially giving rise to recoupments as per section 
8(4)(a) of the ITA or loss of income as per section 11(o). 
The implication of this is that the deemed disposal of 
an allowance asset under section 9HA(1) may trigger an 
income inclusion under section 8(4)(a) or revenue loss 
under section 11(o). A capital gain could also arise in 
addition to any recoupment if the market value of the 
allowance asset on the date of death exceeds its cost.

TRADING STOCK

The amount by which the market value of trading stock 
held and not disposed of on the date of death exceeded 
its closing stock value was dealt with as a capital gain, as 
the trading stock was regarded as held by the deceased 
on the date of death for the purposes of section 22(1) of 
the ITA while for the purposes of capital gains tax it was 
regarded as disposed of.

Section 9HA deems trading stock to be disposed of at 
market value on the date of death, which results in the 
deemed consideration being included in the deceased 
person’s gross income and hence excluded from 
proceeds for the purposes of capital gains tax.

1. Income Tax Act 58 of 1962, sections 9HA(1)(a) and (2) for the deceased person and section 25(4) for the surviving spouse.

THE TABLE SUMMARISES SOME 
OF THE CRITICAL CHANGES:

of the deceased person (first person).
If the capital gains arise after the death of the person 

− when it is disposed of by the deceased estate (second 
person) − it will be taxed in the hands of the deceased 
estate (second person).

The major changes are in respect of the ITA’s brand 
new section 9HA that relates to the deceased person and 
the revised section 25 that relates to the estate and the 
beneficiaries.
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TRADING STOCK – FARMERS

For farmers, the standard value of livestock on the 
date of death was included in closing stock, with the 
difference between market value and standard value 
giving rise to a capital gain.

For farmers, the market value of livestock in gross 
income must be included on the date of death. The 
market value of produce is included in gross income 
on the date of death and is no longer accounted for as 
closing stock.

ROLL-OVER FACILITY FOR SPOUSES

The transfer of an asset from a deceased spouse to 
the surviving spouse has CGT consequences but such 
consequences are delayed (roll-over) until the surviving 
spouse dispose of the asset in the future. The roll-over 
treatment afforded to spouses on death continues.

The roll-over treatment afforded to spouses on death 
continues, is extended1 to allowance assets, trading 
stock, livestock and produce.

CHANGES TO INCOME EARNED BY THE ESTATES

Section 25 used to permit income derived by the estate 
to flow to ascertainable heirs or legatees, while capital 
gains and losses realised by the executor had to be 
accounted for by the estate. 

Hence, relatively few estates had to register for income 
tax purposes. Only estates deriving taxable capital gain 
or those estates that did not have ascertainable heirs or 
legatees and were potentially liable for income tax had 
to register for income tax.

The tax treatment for capital gains has not changed, but 
if the estate realises a taxable capital gain, it will be liable 
for capital gains tax in its own right.

The tax treatment for income derived by the estate 
has changed profoundly. Income no longer flows to an 
ascertainable heir or legatee. The estate must account for 
all its income until the liquidation and distribution account 
becomes final, after which the heirs must account for the 
income, even if it is derived in the name of the estate (for 
example, interest on an estate bank account). 

Income earned during the 21-day advertising period is 
not reflected in the liquidation and distribution account, 
as it is irrelevant for the purposes of determining the 
estate’s tax liability.

Executors must ensure that they have withheld 
an amount equal to the estate’s tax liability before 
distributing funds to the heirs. Otherwise, executors can 
be held personally liable for the estate’s tax liability as 
per the Tax Administration Act 28 of 20111. 

REGISTRATION OF ESTATES

The deceased estate of a person who died before  
1 March 2016 that is liable for tax in its own right (for 
example, because there was no ascertainable heir) and 
is still currently being administered, is still brought on 
register as a Special Trust Type A, even if registered on 
or after 1 March 2016.

In other words, it is not registered in the same way as 
the estate of a person who died on or after 1 March 
2016.

Post-death income is taxable in a new entity referred 
to as a deceased estate (DE). It is not necessary to 
deactivate the deceased person’s tax reference number 
with SARS before the DE is registered. The deceased 
person’s tax reference number must simply be coded 
as a DE on the SARS system before the DE can be 
registered.

A DE is:
• An entity for tax purposes and has its own number;
• Not a legal entity; and
• Treated as a natural person and the use of Special 

Trusts do not apply.

Note every DE needs to be registered for tax. 

CAPITAL GAINS TAX RATES

The annual exclusion is R30 000. The inclusion rate is 
33.33%.

The annual exclusion is R40 000. The inclusion rate is 
40%.

1.Tax Adm
inistration Act 28 of 2011, section 155.
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INTEREST AND 
REGISTRATION
The fact that interest income continues to be generated 
on the estate bank account does not prohibit the 
finalisation of the estate’s tax liability, because any 
interest earned on the account after the date on which 
the liquidation and distribution account becomes final 
accrues to the heirs.

The DE (second person) qualifies for an interest 
exemption of R23 8001. In other words, interest 
exemptions for below 65-year-olds apply although 
the deceased person is older than 65. Income tax 
registration of estates can be avoided if the DE (second 
person) has interest of less than R23 800. A DE estate 
(second person) does not qualify for primary, secondary 
or tertiary rebates. Moreover, a R100 taxable income will 
render it liable to income tax.

If, for example, a DE’s interest income exceeds 
R23 800 or it has other taxable income such as rental 
income, taxable dividends from a real estate investment 
trust (REIT) or a taxable capital gain, it must register as 
a separate taxpayer. This treatment (with effect from 
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1 March 2016) is likely to result in many more estates 
having to register as separate taxpayers. The DE (second 
person) is given its own tax number and its returns of 
income can be submitted via efiling.

In conclusion, the following remarks are noteworthy:
 When a person dies, a return must be made for the 

period commencing on the first day of that year of 
assessment and ending on the date of death (first 
person). 

 The primary, secondary and tertiary rebates must 
be apportioned for a period of assessment of less 
than 12 months, that is for a deceased person (first 
person).

 The first return for the deceased estate (second 
person) commences on the day after the date of 
death and ends on the last day of February or, if 
earlier, on the date on which the liquidation and 
distribution account becomes final.

 For subsequent years of assessment, the executor 
of a deceased estate (second person) must continue 
to submit returns of income for each year of 
assessment until the liquidation and distribution 
account becomes final.

 The deceased estate (second person) of a natural 
person is not a provisional taxpayer. 

Reference
Duncan Mc Allister: SARS Comprehensive Guide to 
CGT (issue 7) Chapter 16

Executors must 
ensure that they 
have withheld an 
amount equal to 
the estate’s tax 
liability before 
distributing funds to 
the heirs. Otherwise, 
executors can be 
held personally 
liable for the estate’s 
tax liability”

1. Incom
e Tax Act 58 of 1962, section 10(1)(i)(ii).
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THE TAX TREATMENT OF 

By Rashied Small (Senior Executive: SAIPA), Leana van der Merwe (Accounting 
Specialist: SAIPA) and Mahomed Kamdar (Tax specialist: SAIPA)

DOUBTFUL  
 DEBTS
Section 11(j) of the Income Tax Act 58 of 1962 

(the Act) as amended provides for an allowance 
of doubtful debts in respect of trade debts of 
the taxpayer. The amount of the allowance 
granted is in respect of a provision that is 

treated as a deduction in the current year of assessment 
and reversed and included in the income in the following 
year of assessment.

Prior to the amendment, the SARS commissioner 
applied the discretion granted in terms of section 11(j) 
and, in practice, gave an allowance of 25% of the face 
value of doubtful debts.

However, with effect from 1 January 2019 and in 
respect of years of assessment commencing on or after 
that date, the discretion awarded to SARS in granting the 
allowance was removed and replaced by a set of criteria 
for claiming the allowance for doubtful debts.

Previously, the provision for doubtful debts was on 
an estimated percentage of the total balance of accounts 
receivable. However, the proposed recommendations 
require a company to review the recoverability of 

individual debtors based on the risk as reported in the 
debtors age analysis. Companies and banks can also use 
a risk model to determine the recoverability of the trade 
debtors in compliance with IFRS 9.

Hence, the new criteria for doubtful debt allowances 
depend on whether or not the taxpayer accounts for its 
trade debtors in terms of IFRS 9 (Financial Instruments).

TAX TREATMENT OF DOUBTFUL 
DEBTS NOT IN TERMS OF IFRS 9
If taxpayers do not apply IFRS 9 for financial reporting 
purposes, they must review and analyse the debtors age 
analysis. The deductions for tax purposes are as follows:

i) 40% of the face value of doubtful debts that are 
at least 120 days past the due date are allowed 
as a deduction; and 

ii) 25% of the face value of doubtful debts that are 
at least 60 days past the due date, excluding 
doubtful debts that are at least 120 days past 
the due date, are allowed as a deduction.

The tax treatment of doubtful debts differs according 
not only to taxpayers but also the application (or not) 
of IFRS 9. Recent changes have transformed how 
taxpayers claim and calculate doubtful debt allowances. 
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THIS CAN BE BEST EXPLAINED BY AN ILLUSTRATIVE DIAGRAM.

DEBTORS AGE ANALYSIS
No 
Allowance

25% of 
provition

40% of 
provition

Apply for 
directive – 
85% max

Sale 
date

Expiry 
of Credit 

term

> 60 days 
after 

expiry 
of credit 

term

> 120 
days after 

expiry 
of credit 

term

Application for 
a higher % of 

allowance  
– not exceeding 85% 
– criteria to be met

– SARS to issue 
directive
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Companies generally have a credit 
policy that details the terms and 
conditions of the credit granted to 
debtors. These include the time 
period within which a debt must be 
paid (usually at the end of 20 or 30 
days). The counting of the 60-day or 
120-day period commences after 

the expiry of the official credit terms: 
the day following expiry of the credit 
term. This can be seen in the second 
block on the left-hand side of the 
illustrative diagram. 

The percentages of the doubtful 
allowance that can be claimed are 
also illustrated in the diagram. If the 

outstanding debts do not exceed the 
company’s credit policy terms, an 
allowance in respect of these debts 
cannot be claimed. 

The size of doubtful debt 
allowances against taxable depends 
in which age-group the outstanding 
debts are located.

 THE AGE ANALYSIS TABLE CONFIRMS THIS POINT. 

AGE ANALYSIS FOR DOUBTFUL DEBTORS 
  Accounting provision*

  BALANCE PERCENTAGE RAND PERCENTAGE RAND 

0 - payment term R15 000 5% R750 0% R0

Payment < 60 days R300 000 5% R15 000 0% R0

>60 days < 120 days R600 000 5% R30 000 25% R7 500

> 120 days R200 000 5% R10 000 40% R4 000

*Accounting provisions are normally based on company and accounting policy – for this 
analysis a random example of 5% was used. It could have been 10%, 15%, 18%, etc. 

The important conclusion to draw is 
that:

   A lot of outstanding debts may 
not be recognised as doubtful debts 
and are not eligible for tax allowance 
if they are outstanding for fewer than 
60 days.

   Different situations will have 
different doubtful debt implications, 
it depends where the bulk of the 
debt lies (in terms of the categories 
provided in the illustrative diagram.
A company could apply to SARS for 

a higher percentage of doubtful 
debt allowance if the debt falls in the 
post-120-day category. The taxpayer 
can apply for a directive so that 
the 40% doubtful debt allowance 
be increased to an amount not 
exceeding 85%. SARS would consider 
the following factors before deciding 
on the size of the doubtful debt 
allowance:

   The history of a debt owed to 
that taxpayer, including the number 
of repayments not met and the 

duration of the debt;
   Steps taken to enforce 

repayment of the debt;
   The likelihood of the debt being 

recovered;
   Any security available in respect 

of that debt; 
   The criteria applied by the 

taxpayer in classifying debt as bad; 
and 

   Such other considerations as 
the SARS commissioner may deem 
relevant. 
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A recent change in terms of Budget 
2020 is that the determination of 
deductions in respect of secured 
debt arrears not applying IFRS 9 
should be reviewed. 
However, these deductions do not 
account for the taxpayer’s debt 
security.

TAX TREATMENT OF 
DOUBTFUL DEBTS 
IN TERMS OF IFRS 9
Taxpayers applying the IFRS 9 for 
financial reporting purposes must 

determine the loss to impairment of 
debt. This is referred to as the Credit 
Loss Estimate (ECL), which excludes 
receivable leases. The doubtful 
allowance claimed is 40%:

   Of the IFRS 9 aggregate loss 
allowance relating to impairment 
that is measured at an amount equal 
to the lifetime expected credit loss; 

   Of the amount of bad debts that 
have been written off for financial 
accounting purposes as bad debts, 
where the amounts written off 
do not meet the requirements of 

section 11(i) of the Act to qualify for 
a deduction. 

However, the allowance for these 
non-deductible written-off amounts 
is not intended to cover the partial 
write-off of debt. Of the difference 
between the IFRS 9 loss allowance 
relating to impairment and the IFRS 
9 loss allowance in respect of which 
40% tax allowance is determined, 
25% is allowed as a deduction. This 
is best explained using an illustrative 
example.
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Total debt less fair value (estimate - today’s worth) = Impairment loss

Total debt

Impairmant loss – 40% Balance – 25%

Estimate fair value

For example,
TAXPAYER COMPANY A

2018       2019
Year of assessment     Year of assessment

List of doubtful debts amounted to = R500 000
Trade debtors:     
R7m       R8m
       Total impairment loss allowance R600 000 (IFRS 9  
       loss allowance)  
       R350 000 – consisted of lifetime expected credit loss.  
       IFRS 9 requires a fair value of debt (present value) 
       12 month expected credit loss = R250 000

QUESTION:
Calculate the effect of taxable income in respect of doubtful debt allowance for 2019 YOA.

ANSWER:
YOA: 2019 
Add back: doubtful debt allowance from 2018 R500 000 × 25% =   R125 000
40% × R350 000 = R140 000 plus
25% × R250 000 = R62 500      (R202 500)
Hence the net taxable income will decrease by R202 500 less R125 000 =  (R77 500).  

The age analysis for doubtful allowances apply to non-bank taxpayers. Banks must apply the  
IFRS 9 to determine their doubtful debt allowances. Companies may choose whether to apply IFRS 9. 
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Section 24C of the Income Tax Act 58 of 1962 
(ITA) provides as follows:

“(1)  For the purposes of this section, 
‘future expenditure’ in relation to any year of 
assessment means an amount of expenditure 

which the Commissioner is satisfied will be incurred after 
the end of such year- 

(a)  in such manner that such amount will be 
allowed as a deduction from income in a subsequent 
year of assessment; or 
(b)  in respect of the acquisition of any asset in 
respect of which any deduction will be admissible 
under the provisions of this Act. 
(2)  If the income of any taxpayer in any year of 

assessment includes or consists of an amount received 
by or accrued to him in terms of any contract and the 
Commissioner is satisfied that such amount will be 
utilised in whole or in part to finance future expenditure 
which will be incurred by the taxpayer in the performance 
of his obligations under such contract, there shall be 
deducted in the determination of the taxpayer’s taxable 
income for such year such allowance (not exceeding the 
said amount) as the Commissioner may determine, in 

 ON CONTRACTS

FUTURE 
EXPENDITURE

By Philip Bouwer, Technical Legal and 
Research Specialist

Section 24C of the Income Tax 
Act makes provision for “future 
expenditure” in terms of which 
taxpayers receive relief for 
advance income received during 
a year of assessment but the 
related expenditure only being 
incurred in a subsequent year 
of assessment. This article uses 
three cases to highlight the 
requirements for a section 24C 
allowance to be awarded.
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respect of so much of such future expenditure as in his 
opinion relates to the said amount. 

(3)  The amount of any allowance deducted under 
subsection (2) in any year of assessment shall be deemed 
to be income received by or accrued to the taxpayer in 
the following year of assessment.”

According to SARS Interpretation Note 78 – Allowance 
for Future Expenditure on Contracts (29 July 2014), 
section 24C was inserted in the ITA as a relief measure 
to taxpayers that, because of the nature and special 
circumstances of the taxpayers’ businesses, receive 
advance income during a year of assessment but only 
incur related expenditure in a subsequent year of 
assessment. In industries such as construction and 
manufacturing it is common practice for a taxpayer to 
receive a deposit prior to performing their contractual 
obligations. SARS Interpretation Note 78 (the Note) 
provides that an allowance under section 24C will be 
permitted where the following requirements are met:
1. Income for the particular year of assessment 

includes or consists of an amount which is received 
or accrued under a contract;

2. The Commissioner is satisfied that all or part of that 
amount will be used to finance expenditure which 
will be incurred by the taxpayer in a subsequent year 
of assessment in performing the obligations under 
the contract; and

3. That expenditure must either be expenditure which 
will be allowed as a deduction from income when 
incurred in a subsequent year of assessment or is 
expenditure which will be incurred in a subsequent 
year of assessment.

Despite the Note’s extensive detail of the requirements 
necessary to claim an allowance in terms of section 
24C, there appears to remain a degree of uncertainty as 
to what contractual arrangements will permit such an 
allowance, especially in circumstances where multiple 
contracts are involved. The various matters on this issue 
that have come before the Tax Court as well as the 
Supreme Court of Appeal are discussed in this article.

ABC (PTY) LTD V 
COMMISSIONER FOR 
THE SOUTH AFRICAN 
REVENUE SERVICE (ITI 
13772) [2016] ZATC 7  
(4 NOVEMBER 2016)

The Tax Court in this matter reiterated that in order for 
a taxpayer to claim an allowance in terms of section 24C, 
the following requirements must be met:
1. The income of a taxpayer in a particular year of 

assessment must include an amount received or 

accrued in terms of any contract;
2. The Commissioner must be satisfied that such 

amount will be utilised in whole, or in part, to finance 
future expenditure which would be incurred by the 
taxpayer in the performance of his or her obligations 
under such contract; and

3. Such expenditure must be expenditure that would 
be allowed as a deduction from income when 
incurred in a subsequent year of assessment. 

The Tax Court had to determine whether section 24C 
could be interpreted to include a situation where two 
separate, but interlinked, contracts are at play. The 
Tax Court ultimately rejected this notion and held that 
section 24C applies to a contract that creates both 
the right to receive income and the obligation to incur 
future expenses. The Tax Court did, however, state that 
a taxpayer could possibly claim an allowance in terms 
of Section 24C in circumstances where two different 
contracts are so inextricably linked that they are to be 
interpreted as a whole. One final issue pointed out by the 
Tax Court is the requirement that for purposes of Section 
24C, expenditure cannot follow the receipt of income but 
must precede it.

COMMISSIONER FOR 
THE SOUTH AFRICAN 
REVENUE SERVICE V 
BIG G RESTAURANTS 
(PTY) LTD (157/18) 
[2018] ZASCA 179; 
2019 (3) SA 90 (SCA) 
(3 DECEMBER 2018)

The taxpayer had entered into a franchise agreement 
with a franchisor in terms of which the taxpayer was 
required to pay the franchisor a certain minimum 
franchise fee calculated as a portion of its gross sales. In 
addition thereto, the taxpayer was required to renovate 
its franchised restaurants from time to time at the 
direction of the franchisor. The taxpayer accordingly 
sought an allowance in terms of section 24C of the ITA 
based on this obligation to renovate its restaurants. 
The Tax Court found in the taxpayer’s favour and held 
that the taxpayer’s income was earned from the same 
contract as that under which the taxpayer incurred 
the expenditure claimed. On appeal, SARS alleged that 
the taxpayer did not earn income from the franchise 
agreement but instead earned income from sales 
contracts concluded with its patrons.

The Supreme Court of Appeal (SCA) held that section 
24C has two basic components. Firstly, income must be 
received or accrued by virtue of a contract. Secondly, 
SARS must be satisfied that the income received from 
that contract will be used wholly or partially to finance 
future expenditure that the taxpayer will incur in 
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performing its obligations under the same contract. 
It follows that both the income and the obligations 
must originate from the same agreement. In arriving 
at its conclusion, the SCA relied on the Explanatory 
Memorandum on the Income Tax Bill, 1980: when section 
24C was first enacted, which states that the section was 
enacted to address situations that were common in the 
construction industry where contracts made provision 
for an advance payment to enable the recipient to 
perform its obligations under an agreement. The SCA 
accordingly held that the income earned by the taxpayer 
was not received in terms of the franchise agreement but 
earned from the individual sale agreements concluded 
with patrons. The SCA further rejected the taxpayer’s 
contention that the franchise agreement and the sales 
to patrons were inextricably linked and co-dependent on 
one another in order for the taxpayer to earn income. 
The SCA held that such contention acknowledged the fact 
that income was earned and obligations were incurred 
in terms of two different contracts. In light thereof, the 
appeal was upheld, and the Tax Court’s decision was 
overturned.

THE COMMISSIONER 
FOR THE SOUTH 
AFRICAN REVENUE 
SERVICE V CLICKS 
RETAILERS (PTY) 
LTD (58/2019) [2019] 
ZASCA 187; 2020 
(2) SA 72 (SCA) (3 
DECEMBER 2019)

In this matter, Clicks sought to claim an allowance in 
terms of section 24C of the ITA to deduct from its gross 
income its cost of sales in honouring vouchers redeemed 
by members of its ClubCard loyalty programme. In 
accordance with the programme, customers would enter 
into a contract with Clicks for the ClubCard (“the ClubCard 
contract”). In terms of this contract, customers would 
accrue points when paying for qualifying purchases 
during a specified window (“the qualifying purchase”) 
and in turn would receive, in exchange for these 
points, vouchers that were redeemable against future 
purchases.

Section 24C was amended in 2016, but the allowance 
was sought in respect of Click’s 2009 tax year. This meant 
that the wording of the section as it appeared in 2009 
needed to be applied to the set of circumstances. In 
2009, the section read as follows:

1. For the purposes of this section, ‘future expenditure’ 
in relation to any year of assessment means an 
amount of expenditure which the Commissioner is 
satisfied will be incurred after the end of such year –  
(a)  in such manner that such amount will be 

allowed as a deduction from income in a subsequent 
year of assessment; or  
(b)  in respect of the acquisition of any asset in 
respect of which any deduction will be admissible 
under the provisions of this Act.  

2. If the income of any taxpayer in any year of 
assessment includes or consists of an amount 
received by or accrued to him in terms of any 
contract and the Commissioner is satisfied that 
such amount will be utilised in whole or in part to 
finance future expenditure which will be incurred by 
the taxpayer in the performance of his obligations 
under such contract, there shall be deducted in the 
determination of the taxpayer’s taxable income for 
such year such allowance (not exceeding the said 
amount) as the Commissioner may determine, in 
respect of so much of such expenditure as in his 
opinion relates to the said amount.  

3. The amount of any allowance deducted under 
subsection (2) in any year of assessment shall be 
deemed to be income received by or accrued to the 
taxpayer in the following year of assessment.”

SARS disallowed the allowance − to which Clicks then 
objected. Thereafter, the matter was appealed to the 
Tax Court, which partially allowed the allowance for the 
following reasons:
1. It was artificial and factually incorrect to regard the 

expenditure Clicks would incur when a customer 
redeemed a voucher as arising under a “different 
contract” to the qualifying purchase and sale contract 
concluded with the same customer and pursuant to 
which the points concerned were generated;

2. The qualifying purchase and sale agreement 
incorporated the terms of the ClubCard contract, 
but despite this the qualifying purchase and sale 
contract remained the contract that triggered 
both the earning of income by Clicks as well as an 
obligation by Clicks to incur future expenditure; and

3. The obligation to incur future expenditure was 
therefore incurred under the same contract from 
which the income was earned, and the expenditure 
would be incurred in the performance of that 
contract. Consequently, the claim of Clicks in terms 
of section 24C met the requirements of this section.

The matter was subsequently appealed by SARS to the 
SCA, wherein SARS contended that the allowance had 
previously been correctly disallowed for the following 
reasons:
1. The contract of purchase and sale, whereby a 

customer purchased merchandise at a Clicks store, 
in terms of which income was received, was separate 
from the ClubCard contract; 
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2. The ClubCard contract itself did not give rise to any 
income in the hands of Clicks, because it was issued 
free of charge and there were no hidden charges to 
members;

3. The obligation of Clicks to award the member points, 
based on qualifying sales, and to issue vouchers, 
when the specified number of points had been 
earned, arose under the ClubCard contract; and

4. Clicks was likely to incur future expenditure when a 
member redeemed a voucher and Clicks supplied 
the member with goods equal to the value of the 
voucher, at no cost to the member. This obligation 
would arise under the ClubCard contract, which was 
a different contract from the contract of purchase 
and sale, under which the income was received.

Clicks however contended that:
1. The ClubCard agreement did not itself give rise to 

any exigible obligation on Clicks to issue rewards;
2. No such obligation was created by the ClubCard 

agreement, and no such obligation existed unless 
and until a qualifying purchase was concluded;

3. Each qualifying purchase not only brought into 
existence, but also determined the content of, an 
exigible obligation on Clicks to issue rewards;

4. Accordingly, on each occasion that Clicks issued 
rewards, there was a “direct and immediate 
connection” between Clicks’ obligation to do so and 
the qualifying purchase concerned. Put differently, 
each qualifying purchase was both “income-earning 
and obligation-imposing” as found by the court a 
quo; and

5. It followed that the “same contract” requirement of 
the section was met

The SCA, however, held that is the ClubCard contract 
between Clicks and the customer that established the 
right in terms of which the customer would receive points 
and thereafter vouchers that would be redeemable 
against subsequent purchases. The SCA further rejected 
the notion that section 24C applies to situations 
where there are different contracts at play that are all 
inextricably linked. In this regard, the SCA was of the 
view that the fact that the loyalty programme could not 
function without the link between qualifying sales and 
the ClubCard contract was of no consequence. The 
SCA further rejected Click’s contention that it was the 
ClubCard contract together with the qualifying purchase 
that gave rise to income and thereby qualified the sale 
for the allowance provided by section 24C. The SCA 
reasoned that the income that would be derived through 
such sales would be used to finance the acquisition of 
further stock for future sales; the expenditure would 
then be incurred in performing Clicks’ obligations under 
the ClubCard agreement and sales subject to redeemed 

vouchers. Accordingly, the contract giving rise to the 
income was the qualifying purchase and the contract 
incurring expenditure was the ClubCard contract, and 
as a consequence thereof, the contract giving rise to 
the expenditure incurred in honouring vouchers does 
not arise out of the same contract. The SCA accordingly 
rejected Click’s contention that the relevant relationship 
between the customer and Clicks could be reduced to 
a single contractual relationship. Instead, three distinct 
contracts existed: the initial qualifying purchase; the 
sale contract in which vouchers are redeemed; and the 
ClubCard contract. All three contracts are required for 
customers to earn and receive vouchers and for Clicks 
to earn income and incur obligations in terms of the 
ClubCard programme. For this reason, the appeal was 
upheld, and the Tax Court’s decision was overturned.

From the discussed cases, it is clear that in order for an 
allowance to be claimed in terms of section 24C both 
a taxpayer’s right to claim income and the imposed 
obligations must arise out of the same contract. 
Additionally, income must always precede expenditure. 
It, furthermore, appears unlikely that allowances in terms 
of section 24C will be allowed in circumstances where a 
particular set of transactions are dependent on a number 
of contracts. 

It follows that there does not appear to be a situation 
other than where a taxpayer receives an advance 
payment or deposit prior to performing in terms of an 
agreement where section 24C will find application. 
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From the discussed 
cases, it is clear that in 
order for an allowance 
to be claimed in terms 
of section 24C both 
a taxpayer’s right to 
claim income and the 
imposed obligations 
must arise out of the 
same contract. ”
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RECENT DECISIONS ON THE

By Philip Bouwer, Technical Legal 
and Research Specialist:SAIPA

The two Supreme Court of Appeal cases in this article highlight 
noteworthy matters such as the Tax Court’s jurisdiction to both 
condone the late filing of an appeal against an assessment by SARS 
and increase the rate of an understatement penalty. An explanation of 
what constitutes prejudice as suffered by SARS is also discussed.
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REVENUE SERVICE V 
DANWET 202 (PTY) 
LTD (399/2017) [2018] 
ZASCA 38; 2019 (5)  
SA 63 (SCA)  
(28 MARCH 2018)

Condonation for the late filing of an appeal/
objection to an assessment by SARS
This matter sought to answer two important questions. 
Firstly, whether the Tax Court has the jurisdiction to 
entertain and grant an application for condonation for 
the late filing of an appeal against an assessment by the 
South African Revenue Service (SARS). Secondly, if so, 
whether SARS has the discretion to extend the period 
within which an appeal against such an assessment can 
be lodged beyond the period prescribed in section 107(2) 
of the Tax Administration Act 28 of 2011 (TAA).

In this matter, SARS had issued an additional 
assessment on its previous assessment of the taxpayer’s 
tax liability following an audit of the taxpayer’s business. 
The taxpayer objected to this additional assessment. 
Although this objection was partially upheld, the taxpayer 
alleged that it then filed a notice of appeal, on the SARS 
efiling platform, against the partial disallowance of the 
objection. A period of six months elapsed whereafter 
the taxpayer’s tax practitioner followed up on the 
progress of the appeal. At that point the practitioner 
was informed that SARS had no record of the appeal on 
its efiling platform. The practitioner refiled the notice 
of appeal with a request for condonation which stated 
that he believed that the appeal had been correctly filed 
previously together with an explanation for such belief. 
SARS, however, refused to grant condonation providing 
the following explanation for such refusal:

“Section 107(2)(a) or (b) of the TA Act provides that a 
senior SARS official may extend the period within which 
an appeal must be lodged up to 21 days if reasonable 
grounds exist for the delay or up to 45 days if exceptional 
grounds exist for the delay. No discretion is provided to 
SARS to extend the period beyond 75 days. As the nature 
of appeal was delivered on 2 July 2014 it was more than 
75 days late and accordingly Appellant has no discretion 
to condone.”

The taxpayer then applied to the Tax Court for 
condonation of the late filing of its notice of appeal, which 
the Tax Court subsequently granted. It is the granting of 
this condonation that formed the basis of SARS’ appeal to 
the Supreme Court of Appeal (SCA).

The jurisdiction of the Tax Court is set out in section 
117 of the TAA, which provides the Tax Court with 
jurisdiction over appeals lodged in terms of section 107. 
Furthermore, Section 104 of the TAA makes provision 
for objections and appeals against decisions in terms 

of which SARS may refuse to extend the periods for 
lodging an appeal in terms of section 107(2). Section 
107(2) provides that “A senior SARS official may extend 
the period within which an appeal must be lodged for 21 
business days, if satisfied that reasonable grounds exist 
for the delay; or up to 45 business days, if exceptional 
circumstances exist that justify an extension beyond 21 
business days.” 

It is precisely this provision on which SARS relied to 
justify its refusal to grant condonation − on the reasoning 
that it was beyond its powers in light of the fact that 
the relevant periods had since elapsed. On the issue of 
jurisdiction, however, the SCA held that the Tax Court was 
empowered to grant condonation and allow an extension 
of time for the filing of a notice of appeal in terms of 
section 107(3) read together with Rule 53 of the Tax 
Court Rules. Furthermore, the SCA held that a decision to 
condone or failure to condone the late lodgement of an 
appeal is appealable to the SCA in terms of section 129 
read with section 133(1) of the TAA.

On the issue of whether SARS has the discretion 
to extend the period for lodging an appeal beyond the 
period prescribed in section 107(2) of the TAA, the SCA 
held that as no objection had been lodged in terms of 
section 104(3) to the decision to refuse the period for 
the lodgement of an appeal in accordance with section 
107(2), the current appeal amounted to nothing more 
than a pointless exercise. The SCA reasoned that section 
107(2) prescribes the power of SARS to extend the period 
in which an appeal can be lodged and accordingly SARS 
has no power to uphold an objection to refuse to extend 
such period beyond the limit contained in section 107(2). 
Although no explicit ruling was made by the SCA to this 
effect, it would follow that the Tax Court as well as any 
higher court would also be prohibited from condoning an 
application for the late lodging of an appeal to a decision 
of SARS in excess of the period prescribed by section 
107(2) of the TAA in circumstances where no refusal to 
extend the periods for the filing of an appeal has been 
made by SARS.

In summary, in answer to the first question raised in 
this matter: the Tax Court does have the jurisdiction to 
grant condonation and allow an extension of time for 
the filing of notice of an appeal against an assessment by 
SARS. In answer to the second question: SARS is bound 
by the period limits (of 21 days and 45 days) as laid out in 
section 107(2) of the TAA.
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PURLISH HOLDINGS 
(PROPRIETARY) 
LIMITED V THE 
COMMISSIONER 
FOR THE SOUTH 
AFRICAN REVENUE 
SERVICE (76/2018) 
[2019] ZASCA 4 (26 
FEBRUARY 2019)

Defining prejudice as contemplated by section 
221 of the TAA and the ability of the Tax Court to 
increase understatement penalties on appeal 
 This matter sought to answer two questions. Firstly, 
whether the Tax Court has the jurisdiction to increase 
the rate of an understatement penalty − and, if so, 
under which circumstances. Secondly, what constitutes 
“prejudice” and whether it is only determinable in 
financial terms.

In this matter, SARS levied understatement 
penalties against the taxpayer following the taxpayer’s 
understatement of both its corporate income tax and 
VAT obligations. Following an objection lodged by the 
taxpayer, SARS upheld the imposition of understatement 
penalties but reduced the rate at which same were 
applied. However, following the taxpayer’s appeal to the 
Tax Court against the imposition of the understatement 
penalties, the Tax Court dismissed the appeal and 
increased the rate of the understatement penalties. 
On the taxpayer’s appeal to the SCA, the SCA held that 
the Tax Court is empowered to increase the rate of an 
understatement penalty but only in circumstances where 
the issue has properly been placed before the court for 
adjudication. In this regard, the SCA relied on Rule 34 
of the of the SARS Rules, which states that the issues 
to be decided by the appeal court will be those issues 
contained in the statement of grounds of appeal. In light 
of the fact that SARS never raised the issue of increasing 
the reduced penalties in the appeal before the Tax 
Court, the Tax Court was not competent to increase the 
understatement penalties.

The next issue that the SCA had to determine 
was whether SARS did in fact suffer prejudice 
as contemplated by section 221 of the TAA as a 
consequence of the taxpayer’s understatement of its tax 
obligations. SARS argued that it had suffered prejudice as 
a consequence of the time, resources and costs incurred 
as a result of it having to consider the taxpayer’s request 
for a refund. In this regard, SARS argued that an upfront 
payment of provisional tax is credited to a taxpayer’s tax 
account and that only once the taxpayer submits the 
necessary tax returns can SARS assess the taxpayer’s 
actual tax liability. 

If SARS were to simply accept the taxpayer’s 
submission of “nil” returns without conducting an audit 
it would result in the taxpayer being entitled to a refund 

that, in turn, would result in a substantial financial loss 
to the fiscus. SARS further argued that the additional 
capital and human resources that were necessitated by 
the extensive audit required in this case also amounted 
to prejudice, as the necessary resources were diverted 
from other areas of need. The SCA accordingly held 
that the additional resources of SARS used in the audit 
of the taxpayer’s financial affairs did indeed amount to 
prejudice and that prejudice is not only determinable in 
financial terms.

In summary, in answer to the first question raised 
in this matter: the Tax Court does have the jurisdiction 
to increase the rate of an understatement penalty but 
only in circumstances where the matter was an issue 
contained in the statement of grounds of appeal. In 
answer to the second question: the additional resources 
that SARS used to audit of the taxpayer’s financial affairs 
did amount to prejudice and what can be regarded as 
“prejudice” in terms section 221 of the TAA extends 
beyond merely financial prejudice.

This matter is noteworthy, because it highlights 
the importance of properly setting out the issues to 
be decided in an appeal. The matter confirms that the 
appeal court is limited to only considering the issues 
specifically contained in the statement of grounds of 
assessment and opposing appeal in terms of Rule 31 
of the SARS Rules (Rule 31 Statement) and Rule 32 of 
the SARS Rules (Rule 32 Statement) respectively. The 
Rule 31 Statement is thus a clear and concise statement 
delivered by SARS detailing not only the grounds of 
dispute and which facts and legal grounds in the notice 
of appeal are admitted and which are opposed but also 
the facts and legal grounds that support this opposition. 
The Rule 32 Statement is a statement of the grounds of 
appeal, which is a clear and concise statement setting out 
the grounds of appeal and the facts and legal grounds 
admitted and opposed in the Rule 31 Statement. The 
court is not permitted to make a determination on any 
matter that is not contained in the notice of appeal and 
these respective statements. 

It furthermore highlights the fact that deliberate 
understatements of a taxpayer’s tax liability can result 
in SARS claiming prejudice as a consequence thereof in 
situations where SARS is required to commit resources 
to audit to determine the true state of that taxpayer’s 
affairs. 

TA
X 

A
ct



28 Tax Professional

A t the beginning 
of 2018, a joint 
working group 
known as the Crypto 
Asset Regulatory 

Working Group (CAR WG) was 
formed under the auspices of the 
Intergovernmental Fintech Working 
Group (IFWG) to specifically review 
its position on crypto assets. 
The objective of the CAR WG 
is to formulate a coherent and 
comprehensive policy stance on 
crypto assets, which should enable 
the development of a regulatory 
framework. Currently, crypto assets 
operate within a regulatory void 
while providing financial service 
activities − they are a form of fintech 
innovation that may impact the 
financial sector. These factors may 
create conditions for regulatory 
arbitrage, which, in turn, creates 
various levels of risk exposure. 

DEFINING AND 
CLASSIFYING 
CRYPTO ASSETS
Through the IFWG, the regulatory 
authorities adopted the following 
definition of crypto assets:  “A crypto 
asset is a digital representation of 

By Mahomed Omar: Director international 
Operations: Cayman International Asset Managers
mho@coralassetmanagers.com

The Position Paper on Crypto Assets was 
published on 14 April 2020. This 58-page 
document aims to create a strong regulatory 
framework for crypto assets that is in 
accordance with the Financial Action Task 
Force’s anti-money laundering and counter-
terrorism funding (AML/CFT) regulations.
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OF THE REGULATORY 
WORKING GROUP’S PAPER 
ON CRYPTO ASSETS
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value that is not issued by a central 
bank, but is traded, transferred and 
stored electronically by natural and 
legal persons for the purpose of 
payment, investment and other forms 
of utility, and applies cryptography 
techniques in the underlying 
technology.”

Although the terminology 
varies, the crypto phenomenon is 
commonly based on decentralised 
technology such as blockchain 
and distributed ledger technology 
(DLT). The definitions used generally 
focus on its electronic nature, 
its potential role as a medium of 
exchange, and its perceived role as 
a representation of value. It is also 
acknowledged that crypto assets 
may perform certain functions 
similar to those of “traditional” 
currencies, securities or financial 
products and commodities. 

DESCRIPTION OF 
USE CASES
Crypto assets are purchased 
for different reasons, such as 
speculative investing (a perceived 
increased future value), as a 
medium of exchange in facilitating 
transactions for goods and/or 
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services, or for access to specific 
products, services and utilities. 
Crypto assets can also be purchased 
for the specific purpose of on-selling 
or trading.

Crypto assets can be purchased 
using three available options. 
The buyer can purchase crypto 
assets from: (a) a crypto asset 
trading platform (domestically or 
internationally based); (b) crypto asset 
vending machines; or (c) bilateral 
transactions with other existing 
holders (peer-to-peer transactions).

In order to mitigate the risks 
surrounding cryptocurrencies, the 
working group has recommended 
that entities providing crypto asset 
services be regulated as crypto asset 
service providers (CASPs). These 
CASPs facilitate:
i. The trading of crypto assets by 

providing services related to:
 a. The purchasing/buying, selling 

or transfer of crypto assets;
 b. The trading, conversion or 

exchange of fiat currency or 
other value into crypto assets;

 c. The trading, conversion or 
exchange of crypto assets into 
fiat currency or other value;

 d. The trading, conversion or 
exchange of crypto assets into 
other crypto assets; and

 e. Person-to-person credit 
transfers, such as remittances;

ii. Crypto asset vending machine 
providers, which include the 
provision of intermediary 
services for the buying and 
selling of crypto assets;

iii. Crypto asset token issuers, 
which include initial coin 
offerings (ICOs);

iv. Crypto asset fund or derivative 
service providers, which include 
entities offering investment 
funds or derivative products 
with crypto assets as the 
underlying asset;

v. Crypto asset digital wallet 
providers, which are entities that 
offer software-based products 
to store users’ private and public 
keys needed to manage and 
control their crypto assets; and

vi. Crypto asset safe custody 
service providers, which are 
entities that safeguard, store, 
hold or maintain custody of 
crypto assets belonging to 
another party.

It is imperative 
to understand 
the risks 
associated 
with crypto 
assets. These 
risks range 
from those 
identified at 
an overall 
level to those 
associated 
with various 
aspects of use.
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THE RISKS 
ASSOCIATED WITH 
CRYPTO ASSETS 
It is imperative to understand the 
risks associated with crypto assets. 
These risks range from those 
identified at an overall level to those 
associated with various aspects of 
use, such as the purchase and/or 
selling of crypto assets; using crypto 
assets to pay for goods and services; 
ICOs; crypto asset funds and 
derivatives; and crypto asset market 
support services. 

Risks at an overall level:
   The risk of a parallel, fragmented, 

non-sovereign monetary system 
created through significant increases 
in the demand for crypto currency;

   The lack of consumer protection; 

threats to market efficiency 
and integrity, which leads to 
possible misuse through money 
laundering/terrorist financing (ML/
TF); circumvention of exchange 
controls; the increase of undetected 
illegitimate cross-border financial 
flows; inaccurate balance of 
payments data; illegitimate 
purchases; and possible tax evasion;

   The risk of an unidentified legal 
and regulatory framework resulting 
from the absence of appropriate 
oversight and a regulatory 
framework. 

Risks associated with the purchase/
buying and/or selling of crypto assets:

   The lack of due diligence and 
regulatory requirements for CASPs 
increase the risk of ML/TF;

   The risk that crypto assets may 
be used to circumvent existing 
exchange control rules for the 
movement of capital flows outside of 
South Africa;

   No specified rules, regulations 
or independent oversight exist 
for the protection of customers in 
terms of disputes, fees charged, and 
prices stated, which can result in 
manipulation tactics;

   Crypto asset trading platforms 
are exposed to operational risks 
− including cybercrime and fraud 

through accounting practices on 
internal financial systems.

Risks associated with using crypto 
assets to pay for goods and services:

   The risk of parallel, unregulated 
and fragmented payment systems;

   The risk of a reduction in the 
efficiency of the national payment 
system through the creation of 
multiple closed-loop payment 
systems with no definitive clearing 
and settlement rules;

   The risk of perceived regulatory 
acceptance, which then moves 
crypto assets beyond instruments 
of speculative investments to a 
medium of exchange;

   Operational risks and the lack of 
consumer protection.

Risks associated with ICOs:
   ICOs are highly speculative 

investments accompanied with high 
levels of volatility and low levels of 
tradability;

   ICOs are launched by businesses 
who are in their early stages and 
thus have a high risk of failure;

   The risk of unclear frameworks 
and ICOs being prone to fraudulent 
activity;

   Risks relating to the lack of fiscal 
framework, which includes taxation 
requirements;

Developing 
a regulatory 
response is 
challenging, 
because 
crypto assets 
operate at a 
global level 
and could, 
potentially, 
be classified 
under various 
economic 
factions. 
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   Many ICOs lack proper 
cybersecurity controls − the 
irreversibility of blockchain-based 
transactions and basic coding  
errors increase the risk of 
cybercrime;

   Risks relating to unaudited, 
incomplete, unbalanced and 
misleading information being 
presented to investors.

Risks associated with crypto asset 
funds and derivatives:

    No defined legal framework 
exists under South African 
legislation, as crypto assets have not 
been classified as a specific asset 
class;

    The risk of volatility of crypto 
assets makes it difficult to consider 
crypto assets as a safe store of 
value;

    Increased risks due to volatility 
and uncorrelated price movements;

    Liquidity risks due to crypto 
assets being more difficult to convert 
to other liquid assets;

   Difficulty in setting risk levels, as 
it is difficult to adequately model the 
risk exposure based on historical 
data and liquidity assumptions.
Risks associated with crypto asset 
market support services:

    Cybersecurity risks with CASPs 
that do not meet international 
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cybersecurity standards;
   Environmental risks due to the 

high energy cost of mining crypto 
assets.

DEVELOPING A 
REGULATORY 
RESPONSE TO 
CRYPTO ASSETS IN 
SOUTH AFRICA
Developing a regulatory response is 
challenging, because crypto assets 
operate at a global level and could, 
potentially, be classified under 
various economic factions. 

As a result, the responsibility for 
crypto regulation falls upon various 
regulators and national jurisdictions. 

Furthermore, a global approach 
is vital, as fragmented national and 
international approaches would 
result in crypto assets migrating 
towards less stringent jurisdictions.

Objectives and principles for 
regulating crypto assets in South 
Africa

   The IFWG and CAR WG have 
agreed on a set of objectives that 
a crypto framework in South Africa 
would aim to accomplish:

    Ensure the safety and efficiency 
of the financial system and financial 
institutions;

    Ensure consumer and investor 

protection, which includes financial 
consumer education;

   Minimise opportunities for 
regulatory arbitrage;

   Combat the circumvention 
of exchange control policy and 
regulations;

   Combat illegitimate cross-border 
financial flows and ML/TF;

   Combat tax evasion and 
impermissible tax avoidance 
arrangements; and

   Support financial inclusion 
efforts and the advancement 
of technological innovation in a 
responsible and balanced manner.

The IFWG and CAR WG have further 
agreed that the regulatory response 
should:

   Adopt a risk-based approach;
   Adopt a unified regulatory 

approach;
   Adopt a phased approach;
   Be technology neutral and 

primarily principles based; and
   Be resilient and adaptive.

POLICY POSITION 
FOR CRYPTO 
ASSETS IN SOUTH 
AFRICA
The regulatory authorities 
acknowledge crypto assets as a new 
financial innovation and recommend 
accommodating it within the 
regulatory framework − where 
appropriate and sufficient regulatory 
safeguards can be implemented. 

The general and specific 
risks (that are pertinent in the 
environment of crypto assets) have 
been highlighted. 

The policy position has 
considered not only the existing 
legal and regulatory frameworks but 
also regulatory developments. 

Lastly, the policy position 
would encapsulate overall 
recommendations and 
recommendations for each crypto 
asset use case. 
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T he serious economic 
impact of the lockdown 
policy response to the 
Covid-19 pandemic 
has, understandably, 

generated substantial policy 
debate in the media and academia. 
Conspicuously absent from 
most of these discussions is an 
acknowledgement of an imminent 
tax collapse, which not only is 
unprecedented in modern South 
African fiscal history but also poses 
huge economic challenges for the 
country.

In a statement at a media 
briefing on 5 May 2020, Edward 
Kieswetter, Commissioner of the 
South Africa Revenue Services 
(SARS), announced that losses of 
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The consequence of a near-total cessation of economic 
activity and then a somewhat haphazard partial 
reopening of the economy is wreaking havoc with South 
Africa’s tax base.
By Tania Ajam and Dennis Davis

AND THE POST-COVID ECONOMY

15% to 20% of tax revenue are 
anticipated, which amounts to 
R285bn in fiscal year 2020/21. This 
is roughly in line with the Bureau 
of Economic Research’s forecast of 
R280bn.

Given the highly uncertain 
nature of the pandemic’s trajectory 
(the Department of Health expects 
the infection rate to peak only in 
September) and the duration and 
nature of the risk-adjusted lockdown, 
this tax loss estimate could very well 
be a material understatement, with 
actual losses approaching R300bn 
or more.

Debate has mostly focused 
on the finance requirement of a 
comprehensive Covid-19 response 
package. Regrettably, many 
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contributions to this debate have 
completely ignored not only the 
additional financing requirement 
consequent to the tax collapse 
but also the unfunded revenue 
requirements carried over from 
previous years, which will further 
swell the deficit and debt to gross 
domestic product (GDP) ratio and 
render a fiscal trajectory that was 
already unsustainable pre-Covid-19 
even more unsustainable.The longer 
the lockdown continues at its various 
limiting levels (lockdown level 4 at 
the time of writing with lockdown 
level 3 projected to start on 1 June 
2020), the greater the negative 
impact on the tax system and the 
greater the probability of drawn-
down government cash balances, 
a debt standstill, and having to 
resort to month-by-month cash 
rationing (in a worst-case scenario).
At the end of February 2020, the 
National Treasury reported that cash 
balances stood at R304.5bn. These 
comprise sterilisation deposits held 
at the South African Reserve Bank 
(SARB) and other cash balances on 
the public sector balance sheet, 

which could be drawn down as 
bridging finance.

The prime objective of South 
Africa’s coronavirus response must 
be to manage infections and save 
lives by preventing the public health 
system from being overwhelmed. 
But the consequence of a near-
total cessation of economic activity 
and then a somewhat haphazard 
partial reopening of the economy is 
wreaking havoc with South Africa’s 
tax base.

Although a loan from the 
International Monetary Fund 
(IMF) − together with the World 
Bank and New Development Bank 
(NDB) − could help shore up South 
Africa’s post-covid economy, heated 
controversy surrounds the issue. 
The controversy centres on the 
question of whether South Africa 
would compromise its sovereignty 
by acceding to the IMF’s loan 
conditions. The facilities for which 
South Africa has applied are not 
contingent on particularly onerous 
conditionalities. Whatever the merits 
of such a source of finance, the 
heart of a country’s sovereignty lies 
in its tax base. Unlike many other 
developing countries dependent on 
donor funds, South Africa has had a 
fairly robust, resilient and diversified 
(albeit shrinking) tax base on which 
to draw. Tax proceeds are critical for 
financing the progressive realisation 
of socio-economic rights and 
sustained levels of social relief. In the 
absence of a robust tax base, these 
become the unfulfilled promises of 
the transformative constitutional 
project.The Covid-19 public health 
response highlights the shameful 
fact that the right to water and 
food, enshrined in the Bill of Rights, 
holds far too little substance for 
the vast majority of the population. 
The coronavirus pandemic and 
the lockdown response did not 
cause poverty and inequality, but 
it will amplify it further, as jobs and 
livelihoods are destroyed.

The disgraceful neglect in 
overcoming the problem of 
apartheid spatial geography means 
that any lockdown is unlikely to be 
effective over a sustained period, 
as the majority of the country lives 
in crowded, insalubrious conditions 
of a kind that, for all too many, 
has changed little in 26 years of 
democracy.

As the fiscus becomes more 
and more dependent on borrowing 
at the risk-premium-driven 
high interest rates required to 
compensate foreign investors to 
invest in South Africa’s junk bonds, 
the proportion of interest spending 
in the national budget will escalate 
sharply. This will crowd out social 
expenditure and infrastructure 
investment, and, in turn, make 
it even more difficult to honour 
the promises contained in the 
constitution.

With every day of lockdown, 
the probability of a V-shaped 
recovery recedes further, as the 
short-term cash flow problems 
of companies, which may be a 
symptom of illiquidity, crystallises 
into insolvencies and permanent job 
losses.

South Africa’s system of 
multi-level government (national, 
provincial and local) and its 
complex intergovernmental 
fiscal system and medium-term 
expenditure framework are 
absolutely dependent on revenue 
certainty for municipalities and 
provincial governments. This, in 
turn, is predicated on a stable fiscal 
framework, which is ultimately based 
on the ability of SARS to mobilise the 
necessary revenue. Any contraction 
of the tax base has immediate 
consequences for many fiscally 
distressed municipal and provincial 
governments, which have already 
borne the brunt of fiscal adjustment 
to finance the profligacy of captured 
state-owned entities in the Zuma 
era. 

With every 
day of 
lockdown, the 
probability of 
a V-shaped 
recovery 
recedes 
further.”
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ISBN: 978-0-624-0—8167-8

Johann van Loggerenberg 
(widely known as JVL) has 
added a third book to his 
best-selling series of tax 
thrillers. Rogue (published 

in 2016) and Death and Taxes 
(published in 2018) are joined by 
JVL’s latest masterpiece Tobacco 
Wars: Inside the spy games and dirty 
tricks of southern Africa’s cigarette 
trade.Tobacco Wars exposes the 
malicious undercurrents of the 
tobacco industry. It examines the 
battle for “turf”, or power, within the 
industry − a vicious, vindictive battle 
for the market share of tobacco 
products. JVL unveils the clandestine, 
ruthless way stakeholders in this 
industry operate. In the context of 
tax revenue, the tobacco wars’ illegal 
and illicit trade is presented in a 
vividly real narrative.

The stakeholders are neatly 
identified as: the large and 
established manufacturers (the 
“big boys” – local and international); 
the legislature; the exporters 
and importers (ghosts); the illegal 
manufacturers (the counterfeiters); 
the small manufacturers (the new 
kids on the block); the industry 
associations; the legal practitioners 
(are they truly legal?); the legal 
enforcers (illicit Tobacco Task Team); 
SARS; the professional auditing and 
legal firms; the State intelligence 

agency; and lastly, the politicians  
and the detective agencies.

Tobacco Wars expertly and 
factually articulates the horrendous 
way competitors are purged, the 
cheating, the dissemination of lies, 
and the back-stabbing. The warring 
parties have no rules to wage their 
contest − their only strategy is 
“wickedness” and ruthlessly spying 
on rivals. JVL neatly reveals the (often 
revolting) interplay between the 
stakeholders. 

In Tobacco Wars three simple 
narratives demonstrate how 
ordinary citizens (employees) are 
trapped in these merciless tobacco 
wars. Business continues as usual 
while the outcome of the tobacco 
wars are, unsurprisingly, false 
declarations; ghost exports; the 
smuggling and illicit manufacturing 
of tobacco products; and 
transgressions regarding income 
tax (both individual and corporate), 
payroll taxes and VAT.

Although the subject matter is 
quite dark and devious behaviour 
seems embedded in the DNA of the 
major role players in this industry, 
JVL is not a prophet of doom. In his 
own words, “I am not really holding 
my breath to see any speedy action 
to remedy all the defects, but I live 
in hope.”The book ends with an 
appendix that contains Judge Frank 

Kroon’s apology to JVL. Judge Frank 
Kroon had been the chairperson of 
the SARS advisory board that had 
declared the infamously labelled 
Rogue Unit unlawful. The judge has 
personally apologised to the unit’s 
former members and their families.
For the local movie industry: here 
is a ready-made movie script, the Al 
Capone of Tobacco! 

In the context 
of tax revenue, 
the tobacco 
wars’ illegal 
and illicit trade 
is presented in 
a vividly real 
narrative.”
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We all make choices 
every day, from 
the trivial (“What 
coat shall I wear?”) 
to the significant 

(“Should I take advantage of this 
loophole in the accounting system?”). 
Many choices have no right or wrong 
answer, or there is clearly a right 
one. But then there’s the ethical 
dilemma which, strictly speaking, 
is a dilemma in which either each 
alternative is “right”, or each will 

We all face ethical 
dilemmas during 
our lives, but for the 
professional the stakes 
are particularly high.

By Shahied Daniels, 
CEO: South African 
Institute of Professional 
Accountants (SAIPA)

BETWEEN A 

ROCK
HARD PLACE

AND A

compromise an ethical principle. 
It is not called “the horns of a 

dilemma” for nothing—making the 
right choice can be excruciatingly 
difficult. 

Ethical dilemmas are relatively 
rare in personal life but, in 
professional life, they crop up 
more frequently. Professionals 
must balance the ethics of their 
profession, serving the interests of 
the public and serving the interests 
of the client. 
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One can distinguish several 
different types of common ethical 
dilemma. One is when ethics derived 
from one’s culture or beliefs conflict 
with legislation—this is likely when 
laws are unjust, or in multicultural 
societies where the law is based 
on one set of cultural or religious 
precepts. This can lead to a conflict 
between personal morals, laws or 
regulations, and professional ethics 
codes. 

During the Level 5 lockdown, 
many individuals and organisations 
faced an acute ethical dilemma 
because of the prohibition on supply 
cooked food to the needy. Similarly, 
nurses often had to choose between 
allowing a COVID-19 patient to 
receive visits from family members 
and the need to keep the infected 
individual isolated. 

Another common type of 
ethical dilemma relates to industry 
practices. A Professional Accountant 
might work in, say, the oil and gas 
industry and become habituated to 
the accepted codes of behaviour 
and regulation in that industry, and 
then shift industries only to find that 
some of these are not accepted 
in the new environment, or are 
indeed contrary to industry-specific 
regulations. 

The same might occur even 
when moving between companies 
within the same industry. 

A topical ethical dilemma could 
concern the CFO of a government 
department being asked to bypass 
payment or tender procedures 
to facilitate the swift rollout of 
an urgently needed social relief 
programme. 

An important factor that 
complicates ethical dilemmas is that 
the added complication that one 
has to engage with the ethics of 
other stakeholders. For Professional 
Accountants in particular, a 
significant and common dilemma 
relates to assessing the integrity 
and materiality of the information 
supplied to them by clients. 

MAKING 
THE 
CHOICE
So, when trying to navigate the 
correct choice between two 
conflicting ethical courses, how 
should one proceed? There are 
some useful rules of thumb, the 
first of which is the legal test. Is a 
law going to be broken? If so, the 
choice is between a law, which can 
be enforced, and a moral code, 
which cannot. If the option you 
choose is legal, then there are other 
tests to apply. Does it carry the 
stench of corruption? Would you 

be happy to see your choice being 
communicated on a billboard or 
the front page of a news site? And, 
finally, what would another person 
who values and cares for you think 
about your choice—your parent or 
spouse, for example? 

Those who are bound by 
professional codes of conduct, such 
as Professional Accountants (SA) 
also have the benefit of an official 
code of ethics to help guide them. 
It can also be extremely useful to 
speak to fellow professionals or a 
fellow member of your professional 
association. 

When confronting an ethical 
dilemma, one could argue that the 
principle embodied in the Business 
Judgment Rule could be helpful. The 
Rule is used to protect directors 
from liability or censure if a decision 
they take later proves to have 
been faulty. Fundamentally, the 
Rule provides directors with a “safe 
harbour” if they can show that they 
took all reasonable steps to inform 
themselves and properly applied 
their minds to all the factors before 
making their decision—in other 
words, that they acted competently 
as directors and in good faith for the 
benefit of the organisation based on 
the information before them. 

Professionals confronting a tricky 
ethical question could well make 
use of the same principle. In the 
end, because an ethical dilemma is 
ultimately about choosing between 
two “right” choices, the best one 
can do is make the decision as 
rationally as possible, taking 
everything into account and taking 
all reasonable steps to ensure 
the most appropriate outcome 
in the circumstances. In addition, 
professionals would be well-advised 
also to keep a record of the decision-
making process they followed so that 
it their choice is later questioned, 
they can demonstrate the process 
they followed in arriving at it. 

An important factor 
that complicates ethical 
dilemmas is that the 
added complication 
that one has to engage 
with the ethics of other 
stakeholders.”
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SAIPATM is a Professional Accountancy Organisation (PAO), a 
member of both IFAC and PAFA, and committed to serving and 
protecting the public interest. We do this by:

Representing Professional Accountants (SA)TM 
in practice, commerce and industry, academia 
and the public sector and by putting our 
members’ best interests first.
Advocating and promoting ethical and 
responsible behaviour to our members in 
order to retain public trust and confidence.
Ensuring that our qualification  
remains relevant by complying  
with ALL accountancy standards.
Developing and delivering quality 
Continuous Professional Development (CPD) 
programmes, practical education and training 
qualifications.
Enabling our members to remain relevant in 
order to successfully meet current and future 
challenges within the profession.
Contributing to and influencing the 
advancement of the accountancy profession.
Implementing initiatives for the 
advancement of accountancy based on 
research of business, economic and social 
developments both locally and globally.

OUR VALUE PROPOSITION

   TYPES OF MEMBERSHIP
 Accountant members are employees or private practitioners 

who offer a full range of accounting, financial reporting and 
business advisory services.

 Tax members are employees or private practitioners who 
consult on tax matters.

 Trainee members are apprentice accountants undergoing 
their 3-year practical training phase at a SAIPATM Approved 
Training Centre (ATC). 

 Student members are tertiary students following SAIPATM’s 
prescribed study path with the intent of becoming a 
Professional Accountant (SA).  

  BENEFITS OF MEMBERSHIP
SAIPATM’s qualified members gain the following benefits:

 A large networked community of like-minded and driven accounting 
professionals

 A Level 8 NQF qualification equivalent to an honours degree
 Automatic professional indemnity insurance
 Special deals and discounts reserved exclusively for SAIPATM 

members
 International recognition through SAIPATM’s affiliation with foreign 

accounting institutes
 The ability to practice in affiliate countries through reciprocal 

agreements
 Access to duties only registered accounting and tax professionals 

may legally perform
 The legal right to act as a Commissioner of Oaths
 Access to SAIPATM Centre of Tax Excellence (CoTE)
 Access to special events and CPD opportunities
 SAIPATM’s many publications and communications
 The Institute’s online member services and resources

To find out more about the Institute and its initiatives, visit www.saipa.co.za.
To enquire about becoming a SAIPATM member, please use the contact details provided at www.saipa.co.za/contact
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