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A recent and highly emotive topic of 
discussion around tax practitioners 
and taxpayers alike is that of financial 
emigration.

There is a decided lack of understanding around 
what the true costs are for this process, largely 
due to the conflicting and, in some instances, 
completely inaccurate information being provided 
on the implications for expats who are considering 
this option. We have also received reports of tax 
practitioners and advisors recommending that 
individuals financially emigrate to avoid the expat tax.

Fundamentally though, whilst financial emigration 
may be a viable option for the small minority, 
for most, it will be a costly exercise that won't 
provide significant long-term tax relief. On page 6, 
Ettiene Retief, Chairman of National Tax and SARS 
Committee at SAIPA, provides extensive insight into 
what the real costs are for financial emigration.

SA’s newly implemented carbon tax has provoked 
a storm of criticism from both business and 
environmentalists. Environmentalists say it is too 
weak to make any material difference; whilst the 
business sector believes it to be too high and will 
undoubtedly have an impact on profits and job 
losses.

Carbon tax will be administered as an environmental 
levy and as such administrative actions, requirements 
and procedures will be regulated by the provisions 

of the Customs Act. There are still numerous 
uncertainties around its implementation and also on 
what rights taxpayers have in the administration of 
carbon tax. 

We urge you to read the article on page 9 by 
Webber Wentzel’s Gillian Niven and Nirvasha 
Singh to help you understand and navigate the 
complexities regulating carbon tax.

In this edition we examine the tax implications 
of selling a business and the VAT and income tax 
implications for personal service provider (PSP). In 
our tax case law section, we feature a recent case 
which scrutinized whether the sale of gift certificates 
constitutes gross income or not, and an in-depth 
overview of the most favoured nation case involving 
a South African based company and the Dutch Tax 
Authority.

We trust you will find this edition to be insightful.
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NEWS

SAIPA Centre of Tax 
Excellence (CoTE)
SAIPA has a Centre of Tax Excellence (CoTE) for tax practitioners who wish to specialise 
in the field of taxation and obtain a higher standard of distinction.

TAX AFFILIATE MEMBERSHIP 
AND TAX SPECIALISATION 
DESIGNATIONS:
• Professional Tax Specialist (SA)

• Professional Tax Practitioner (SA)

• Professional Tax Technician (SA)

T he SAIPA Professional Tax Specialist (SA), Tax Practitioner (SA) and Tax Technician (SA) 
build strong relationships and a thorough understanding of their clients. They are able 
to offer services and advice, tailored to each client’s business and its needs, addressing 
challenges as well as anticipating and creating opportunities for success.

WHY BECOME A MEMBER OF THE 
SAIPA COTE?

Being a SAIPA member associates 
you with the respectability of the 
Institute and affords the member many 
advantages within the marketplace. 

More than 12 000 Professional 
Accountants (SA) benefit from 
membership with SAIPA. Some 
of the many advantages of SAIPA 
membership include:
•  Professional designations, and 

recognition within the industry.
•  Credibility attached to an 

organisation with over 35 years of 
professional history. 

•  Assurance by clients that you are 
recognised by SARS as a good-
standing, credible tax practitioner in 
the industry.

•  SAIPA members must meet the 
highest entrance qualifications, both 
academic and practical and abide by 
both the International Federation of 
Accountants (IFAC) and SAIPA Codes 
of Conduct, Constitutions and By-
laws.

•  Professional and business 
advancement.

•  CoTE members benefit from 
representation by SAIPA at various 
relevant stakeholder forums such as 
SARS, CIPC etc.

SUPPORT AND DEVELOPMENT:

•  Members receive continuous support 
and development through powerful 
networking, growth opportunities and 
abundant resources.

•  Telephonic and email support by 
the SAIPA Centre of Tax Excellence 
service centre for technical queries and 
questions.

•  Tax dedicated Continuous Professional 
Development (CPD) events are provided 
at extremely competitive rates.

•  CoTE members receive dedicated 
monthly online tax newsletters, a 
dedicated quarterly tax magazine and 
benefit from various other SAIPA services 
made available to the Professional 
Accountant (SA).

•  Receive alerts and notifications for 
breaking news on any tax legislation 
changes.

MEMBERS CAN:

•  Apply for recognition as a compliance officer and 
financial services advisor in terms of the Financial and 
Intermediary Services Act.

•  Perform functions and issue reports in terms of the 
micro lending industry regulations, Sectional Titles 
Act, Non-Profit Organisations Act, Schools Act as well 
as the Close Corporations Act.

PERSONAL AND BUSINESS BENEFITS:

•  Members enjoy Professional Indemnity (PI) 
insurance cover.

•  SAIPA has partnered with specially selected high-
end services providers to provide members with 
exclusive benefits. Visit the SAIPA website for more 
information.

•  Members have access to preferred rates, cash back 
on purchases and other special offers.
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TOPICAL TAX

Whilst financial emigration may be a viable option for a small minority of 
individuals, for the majority it’s likely to be a costly exercise which won’t in 
the long-term provide significant tax relief. 

UNDERSTANDING	THE 
TRUE	COSTS	OF	FINANCIAL 
EMIGRATION
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R ecent news reports have provided conflicting – and even 
wholly inaccurate – information around the implications for 
expats to the scheduled March 2020 change to the Income 

Tax Act. Alarmingly, a number of tax practitioners and financial 
advisors have been recommending that people financially emigrate 
in order to avoid the expat tax the revised Act has implemented. 
And while financial emigration is a viable option for a small minority 
of individuals, for the majority it’s likely to be a costly exercise which 
won’t in the long-term provide significant tax relief. 

What exactly is financial emigration? Financial emigration is the 
process whereby taxpayers change their status with the South 
African Reserve Bank (SARB) from resident to non-resident. It’s a 
process conducted purely for exchange control purposes, but which 
does not affect your citizenship status in any way.

Emigration, on the other hand, is a very different process as it 
involves physically relocating from one country to another country 
either in the short or long term. Once emigration has become a 
permanent status, the process of financially emigrating – during 
which time the individual’s assets move from their old country of 
residence to their new country of residence – takes place. 

The mistake many people are currently making is that they are 
expecting financial emigration to resolve their issues around paying 
tax in South Africa on income earned abroad, a so-called ‘expat 
tax’. The reality, however, is that financial emigration for most 
individuals won’t provide material tax savings.  

HISTORICAL CONTEXT
It’s not uncommon in this modern era to find individuals who have 
primary residence in one country but who work and earn income in 
at least one other country. The question is, where do they pay tax?

There has been a global acceptance that it’s not fair to expect 
individuals to pay tax in both their country of residence and in the 
country in which they earned the income. As a result – and in order 
to relieve the burden of paying double tax – it became acceptable 
practice that the country in which the income was earned has the 
right to charge tax, in which case the income then became exempt 
from tax in the individual’s country of residence, or the country of 
residence provided a credit for the tax paid in another country. 

Section 10(1) (o) (ii) of the Income Tax Act is the section which 
provides this particular tax exemption to South African expats on 
their foreign income. The proviso, however, is that they need to 
be outside the country for a total of more than 183 days, of which 
at least 60 days are consecutive days in any 12-month period. 
Individuals who met these conditions were effectively exempt from 
paying tax on their income in South Africa. 

However, while the exemption clause was intended to protect 
individuals from being doubly taxed, it was never intended to 
relieve taxpayers of double non-taxation. The reality, however, is 
that some individuals are using this clause to avoid paying tax in 
any jurisdiction. The United Arab Emirates, for example, has no 
direct tax requirements in place. South African expats working there 
could therefore in theory avoid paying any tax at all, whilst still 
retaining their South African residency. 

In response to this trend, the South African Revenue Service (SARS) 
announced that it intended removing this exemption but as a result 
of public pressure, has agreed to delay its removal until March 
2020. 

UNDERSTANDING THE CHANGES TO THE INCOME TAX ACT
Once the amendments to the Income Tax Act come into effect in 
March 2020, South African tax residents working abroad will only 
be exempt from paying tax on the first R1 million they earn abroad. 
Thereafter they will be required to pay tax on any foreign earnings. 

The revised Act does however make provision for expats working 
abroad who are registered for tax in those countries. In these 
instances, the Act allows those individuals to apply for credits in 
South Africa which are offset against the tax they owe locally, with 
the tax rate starting at the lowest rate.

The reality, therefore, is that South Africans working abroad will 
in most instances not be significantly negatively impacted by the 
changed regulations and will still not be doubly taxed. The only 
individuals that will be detrimentally impacted are those earning 
very large amounts offshore and even in these instances, they will 
still only be paying the same amount of tax they would have been 
paying in South Africa in any event. 

What’s important to understand is that to all intents and purposes 
the law has not changed but has instead just corrected a loophole.

It would be counter-intuitive to allow South African residents 
who spend the majority of their time in the country and have the 
majority of their assets here, to avoid paying tax locally. South 
Africa’s tax regime is based on a residence-based system and is 
evaluated according to how much time you spend in the country, 
where your assets are based, where your family resides most of 
the time, and where the country in which your primary residence is 
situated. 

South African residents who work abroad permanently and spend 
the majority of their time living abroad would already be considered 
non-residents from a tax perspective. Remember that it is possible 
to change your tax residency without having to financially emigrate. 

WHEN IS FINANCIAL EMIGRATION A GOOD IDEA?
While financial emigration is not a means of avoiding the expat 
tax, there are limited circumstances when it is a viable option. A 

“Financial emigration is the process 
whereby taxpayers change their 
status with the South African 
Reserve Bank (SARB) from resident 
to non-resident. It’s a process 
conducted purely for exchange 
control purposes."
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viable reason for emigrating financially is in order to access your 
retirement funding earlier, or to shift an inheritance offshore. 
However, what an individual should not forget is that it is possible 
to make use of the R10 million foreign investment allowance 
without having to financially emigrate. 

Now that foreign income above R1 million is no longer exempt 
from tax, the authorities are concerned not just with income 
earned abroad, but also the value of fringe benefits, including 
accommodation, which the individual has received. The addition of 
fringe benefits can quickly launch an individual over the R1 million 
threshold. This is something of a contentious issue, particularly if 
the taxpayer is working in a developing country and is subjected 
to very basic, but often fairly costly, accommodation, which you are 
then taxed on. 

A SARS tax compliance certificate is required should an individual 
decide to emigrate. There are three types of compliance certificates 
that an individual can apply for.

These are as follows:
•   Certificate of Good Standing: This compliance status is 

issued when a taxpayer wants to confirm that their tax affairs 
are in order with SARS.

•   Foreign Investment Allowance: This compliance status is 
issued when a taxpayer will be investing funds outside of 
South Africa. Foreign Investment Allowance applications are 
only available to individuals older than 18 years of age.

•   Emigration: This compliance status is required when a 
taxpayer will be permanently leaving South Africa to reside 
in another country and can only be selected if the eFiler is 
registered for Income Tax and is an individual. Emigrating 
from South Africa formalises an individual’s exit from South 
Africa for exchange control purposes. It does not mean that 
the individual will have to relinquish his/her South African 
citizenship. The individual may retain his/her South African 
passport.

THERE ARE DOWNSIDES TO FINANCIAL EMIGRATION
What recent news reports encouraging individuals to emigrate 
financially in order to avoid the expat tax have failed to reveal is 
that financial emigration is an expensive exercise. There is a huge 
tax implication involved in changing an individual’s tax residency. 

By financially emigrating an individual is deemed to have disposed 
of all their assets in South Africa, which means that capital gains tax 
starts applying. Should the individual decide at some future point 
to financially emigrate back to South Africa, the individual would 
not get that money back. 

To avoid South African taxation rules, an individual would need to 
first change their tax residency – financial emigration is the very 
last step and even then, it’s not an essential part of an amended 
tax residency given that it is only an exchange control provision. 
Emigration and financial emigration only comfortably overlap when 
a taxpayer is legitimately emigrating. The latter doesn’t work if the 
individual intends to continue residing in South Africa. 

CONCLUSION
Before deciding to financially emigrate the individual taxpayer 
must make sure all the facts are at hand. Understand the cost 
and long-term implications and carefully consider these before 
deciding on this route. The individual taxpayer must be certain 
that it is a permanent move. Does the individual have a long-term 
visa, a residency permit or is being sponsored to put down roots 
in a different country? To financially emigrate as a South African 
resident in order to avoid a small amount of tax is probably not a 
wise decision.  

Even if the taxpayer is legitimately emigrating, they shouldn’t 
financially emigrate until they are totally convinced that this is a 
long-term decision. Individuals should also be particularly wary of 
service providers offering to help with financial emigration who 
don’t mention the significant cost associated with this. Those 
individuals that are considering pursuing the financial emigration 
route should take the time to understand the real cost implications 
and do their homework thoroughly.  ■

TOPICAL TAX
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TAX INSIGHTS

The Carbon Tax Act 15 of 2019 (Carbon Tax Act), the Customs and Excise Act 
91 of 1964 (Customs Act) and the Customs and Excise Amendment Act 13 of 
2019 (Customs Amendment Act) pose numerous uncertainties on the road to 
implementation of carbon tax. We have mapped out below a pathway to assist 
taxpayers in navigating the complex statutes regulating carbon tax.

Section 15(2) of the Carbon Tax Act read with sections 1 
and 54A of the Customs Act provides that carbon tax will 
be administered as an environmental levy under Chapter 

VA of the Customs Act. This means that administrative actions, 
requirements and procedures concerning the submission and 
verification of accounts, collection and payment of carbon tax as 
well as taxpayers’ rights and remedies will be regulated by the 
complex and cryptic provisions of the Customs Act and the rules 
to the Customs Act (the Rules).

Although SARS will be responsible for the collection of the 
carbon tax, the Department of Environmental Affairs (DEA) will 
be inextricably linked to this process. The carbon tax base will be 
determined from the emission data that is collected by the DEA. 

SARS will be privy to the database that is recorded by the DEA. 
The rationale for this is formulated on the basis that this “checks 
and balances” system will increase taxpayer compliance in respect 
of the carbon tax.

GHG REPORTING OBLIGATIONS
In order to facilitate the carbon tax, the DEA has implemented a 
mandatory GHG reporting system. The National Greenhouse Gas 
Emission Reporting Regulations, 2016 introduce a single national 
reporting system for the transparent reporting of GHG emissions 
emanating from identified affected sectors which contribute to the 
nation’s GHG emissions. The GHG Reporting Regulations are one 
of the implementation tools which will be used to regulate the 
reporting of data and information from identified point, non-point 

By Gillian Niven & Nirvasha Singh Partners at Webber Wentzel

HELPING TAXPAYERS NAVIGATE THE 
CARBON TAX LAWS
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TAX INSIGHTS

and mobile sources of atmospheric emissions to the National 
Air Emission Inventory System (NAEIS) with a view to compiling 
atmospheric emission inventories to inform the carbon tax.

The GHG Reporting Regulations apply to the categories of 
emission sources listed in Annexure 1 thereto and a corresponding 
data provider (i.e. reporting company) as classified in regulation 4 
thereof.

The reporting obligations imposed on Category A data providers 
are more stringent and comprehensive than for those in Category 
B, as they are based on operational control and must cover 
all process, fugitive and combustion emissions from all GHG 
emission sources and source streams belonging to listed activities. 
A data provider is classified as –

•   Category A: any person in control of or conducting an activity 
marked in the Category A column above the capacity given in 
the threshold column of the table in Annexure 1 to the GHG 
Reporting Regulations (Category A data providers thus include 
persons/companies controlling or conducting activities at a 
specified capacity which emit GHGs); or

•   Category B: any organ of state, research institution or academic 
institution, which holds GHG emission data or activity data 
relevant for calculating GHG emissions relating to a category 
identified in the table in Annexure 1 to the GHG Reporting 
Regulations.

The reporting thresholds under the GHG Reporting Regulations, 
as well as the emission sources identified in Annexure 1, are 
informed by the IPCC Guidelines for National Greenhouse Gas 
Inventories (2006) (IPCC Guidelines), which Guidelines stipulate 
the reporting methods recommended for each IPCC emission 
source and relevant GHGs. In this regard, the DEA published the 
“Technical Guidelines for Monitoring, Reporting and Verification 
of Greenhous Gas Emissions by Industry” (Technical Guidelines) 
as a companion to the GHG Reporting Regulations in April 2017, 

which aims to provide guidance to reporting companies on 
methodologies to apply when quantifying GHG emissions from 
activities listed in Annexure 1 for reporting on the NAEIS.

CUSTOMS AMENDMENT ACT
Sub-paragraph (b) of section 54AA of the Customs Amendment 
Act provides that the allowances and limitation of allowances 
prescribed in the Carbon Tax Act must be administered as 
rebates, refunds or drawbacks, as prescribed in section 75 of the 
Customs Act.

Section 75 of the Customs Act makes provision for the application 
of rebates, refunds and drawbacks of excise duties and levies 
on goods which are subject to customs and excise taxes under 
Schedule 6 of the Customs Act. Section 75 of the Customs Act 
also specifies the circumstances under which the applicable 
refunds and rebates are to be applied as well as the discretion of 
the Commissioner in the administration of refunds and rebates.

The Rules to section 75 of the Customs Act regulate the actual 
administration of rebates, refunds and drawbacks. The Rules 
prescribe the requirements, the applicable time periods as well as 
the list of documents to be retained, which must be satisfied by 
a taxpayer in the application of rebates, refunds and drawbacks. 
The same would be applicable to taxpayers claiming an allowance 
in terms of the Carbon Tax Act.

In order for the provisions of the Customs Act to apply, it is 
presumed that “allowances”, as defined in section 1 of the 
Carbon Tax Act, must be interpreted as having a similar meaning 
to that of “rebates, refunds and drawbacks”.

In this regard, it is useful to first acknowledge that the Customs 
Act and its Schedules already make provision for environmental 
levies paid on carbon tax produced in the manufacture of certain 
products. For example, Part 3D to Schedule 1 imposes an 
environmental levy on carbon dioxide emissions in the production 
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“Section 17(1) of the Carbon Tax Act 
provides that a taxpayer must submit 
an environmental levy account and 
make payments in accordance with 
the Rules every six months for each tax 
period."

of motor vehicles. However, the environmental levy on carbon 
dioxide produced in the manufacture of motor vehicles is an 
extremely isolated occasion in light of the broader provisions of 
the Carbon Tax Act (i.e. the Carbon Tax Act makes provision for 
a broader scope of emissions (GHG) produced by a variety of 
sectors and activities as opposed to just the production of motor 
cars). It is impossible to conceive that the legislature intended the 
“allowances” in Part II of the Carbon Tax Act to be administered 
in the exact manner as rebates, refunds and drawbacks on excise 
duty paid on the carbon dioxide produced in the manufacture of 
motor vehicles.

Section 54AA(d) of the Customs Amendment Act provides that 
any administrative actions, requirements and procedures for 
purposes of submission and verification of accounts, collection 
and payment of carbon tax as an environmental levy or the 
performance of any duty, power or obligation or the exercise of 
any right must, to the extent not prescribed in the Carbon Tax Act, 
be prescribed by the Commissioner in the Rules.
Registration and Licensing

The Customs Amendment Act and the Rules provide that any 
person who operates an emissions generation facility/ies (which 
comprises various emissions generation points) at a combined 
capacity equal to or above the carbon tax threshold to license that 
facility as a customs and excise manufacturing warehouse.

The Rules provide that in order to apply for the licence, the 
applicant must:

•   Submit forms DA 185, DA 185.4A17 and DA 185.4B2;
•   Submit the appropriate annexures thereto;
•   Comply with the requirements specified in the Rules, any 

relevant section, any item of Schedule 8 governing such 
licences or any requirement specified in Schedule 6;

•   Comply with any additional requirements that may be 
determined by the Commissioner;

•   Submit a completed agreement in accordance with the pro 
forma agreement specified in the Rules; and

•   Furnish the security.

If the emissions generating facility’s capacity operates below the 
threshold, a taxpayer will only need to register and will not be 
required to furnish security.

PAYMENT OF CARBON TAX
Section 17(1) of the Carbon Tax Act provides that a taxpayer must 
submit an environmental levy account and make payments in 
accordance with the Rules every six months for each tax period.
A tax period is defined as a period commencing on 1 June 2019 
and ending on 31 December 2019); and subsequent to this 
period, the period commencing on 1 January of each year and 
ending on 31 December of that year.

In accordance with section 17(1) of the Carbon Tax Act, draft 
Rule 54FD.04 provides that every licensee must, in the month of 
July following the tax period, but not later than the penultimate 
working day of that month:
•   Submit a separate annual account on the prescribed DA 180 

form in respect of each licensed emissions generation facility 
registered to that licensee;

•   Make payment of the environmental levy as calculated on 
prescribed DA 180 form in accordance with draft Rule 54FD.03; 
and

•   Any other supporting documents the Commissioner may 
require.

The Carbon Tax Act was signed by the President on 23 May 2019 
and will come into effect on 1 June 2019. Consequently, the first 
environmental levy account and first provisional payment is due in 
July 2020.

The Carbon Tax Act also provides for an adjustment period 
requiring a taxpayer to affect any required adjustments to 
environmental levy accounts and payments for a tax period in 
the subsequent environmental levy account and payment of the 
period commencing on 1 January and ending on 30 June in the 
following tax period. This method is similar to that of provisional 
tax, where a taxpayer’s income tax liability is paid in advance 
to ensure that taxpayer does not remain with a large tax debt 
on assessment. Accordingly, the payment of carbon tax will be 
spread over the relevant year and will be paid in two amounts. 
On assessment of the first “provisional payment” will be off-set 
against the liability for carbon tax for the applicable tax period.

INTERNAL ADMINISTRATIVE APPEAL
Where SARS disallows allowances claimed by the taxpayer 
or disputes whether the taxpayer falls below the carbon tax 
threshold, the taxpayer will have recourse to the remedies in Part 
A of Chapter XA of the Customs Act (sections 77A to 77HA).

After the submission of a valid internal administrative appeal, 
SARS will refer the appeal to their appropriate internal appeal 
committee for further consideration. If the internal appeal 
committee allows the appeal the dispute comes to an end, 
however, if the internal appeal committee dismisses the appeal 
the taxpayer will have to make use of the Alternative Dispute 
Resolution (ADR) process. This last internal remedy is subject to 
consent from SARS.

Should SARS refuse to enter into ADR, the taxpayer’s internal 
remedies are exhausted, and the courts should be approached for 
relief.

Carbon tax seeks to change consumer behaviour and encourage 
investors to shift towards low carbon options. In the interim, 
taxpayers are urged to review their businesses and adopt methods 
to ensure it meets the criteria to claim the allowances. ■
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By Mahomed Kamdar, Tax Advisor, SAIPA

THE NEW SECTION 18A

T hus SARS incorporated the section 18A of the Income 
Tax Act which allows a deduction for an amount 
donated to qualifying and registered beneficiaries 
(such as, PBOs approved by SARS, specialised agency 
for example, United Nations, certain activities of 

government departments, and statutory bodies that promote, 
conduct scientific research, or provides useful commodities to 
members of the public).

The amount donated by a taxpayer can only be claimed if it 
satisfies the definition of deductions including actually paid 
or transferred during the year of assessment. The deductions 
permitted for qualifying donations is limited to 10% of the taxable 
income before donation of the taxpayer. As a result, the deduction 
for a donation cannot give rise to a loss.

TAX TECHNICAL

Donations that given by businesses are part of their corporate and social responsibility 
(CSR) policy whilst donations by individuals are as a result of their philanthropic spirit. 
SARS provides these donors with tax benefits for their legitimate and valid donations. 

Audit Certificate:  
The what, the who and 
the from
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Furthermore, any amount of a donation not allowed as a 
deduction because it exceeds the 10% threshold of the taxable 
income will be carried over to the next tax-year. The amount of 
donation exceeding the 10% of taxable income will be carried 
over from year to year until the donated amount is fully exhausted. 
However, the taxpayer claiming this 10% deduction against 
taxable income must be in possession of a section 18A certificate 
from the PBO in receipt of the donation. The legislation places the 
onus on the PBOs receiving the donation to provide evidence of 
its legitimacy for the donor to claim the deduction.

It is these PBOs that are issuing these certificates that are under 
scrutiny and to whom the new measures of control and monitor 
are aimed at. SARS does not want these PBOs to randomly issue 
section 18A certificates.

NEW MEASURES OF CONTROL FOR PBOS ISSUING SECTION 
18A CERTIFICATE
SARS has introduced new control measures for Public Benefit 
Organisation (PBOs) that issue section 18A certificates to donors. 
The PBOs issuing the section 18A certificate must obtain an audit 
certificate.

1.1) Which PBOs must obtain an audit certificate?
The section 18A certificate entitles the donor to claim a tax 
deduction since the amount donated is being viewed as 
fulfilling government’s obligations to its citizens. The section 
18A certificates were issued on condition that the recipient PBO 
utilises the receipts for public benefit activities related to the 
following areas1:

•  Welfare and humanitarian, 
•  Health care,
•  Education and development, 
•   Conservation, environment and animal welfare, and any PBOs 

undertaking the abovementioned public activities must obtain 
an audit certificate. 

Please note that section 18A certificates may not be issued if any 
of the following activities are undertaken by a PBO:
•  Religion, belief or philosophy
•  Cultural,
•  Research and consumer rights, and 
•   Sport – The administration, development, co-ordination or 

promotion of sport or recreation in which the participants take 
part on a non-professional basis as a pastime.

1.2) Why an audit certificate?
In practice, approved PBOs in receipt of donor funds were 
randomly issuing section 18A certificates to donor without 
regard to whether the donated amount was spent in line with 
the abovementioned public activities. Previously Section 18A 
certificates were issued simply because the receiving entity was an 
approved section 18A entity, but no attention was given as to how 
the donated amount were spent in order to enhance the above-
mentioned public-interest activity. This disregard was a serious 
concern for SARS because although the tax deductions were 
awarded to the donor, no proof existed that the donated amount 
were spent in line with publicly stated and approved objectives. 

Hence SARS responded to these risks by making it mandatory for 
PBOs issuing section 18A must also obtain an audit certificate.

1.3) What is an audit certificate?
The term audit certificate is not defined in the Income Tax Act and 
therefore its ordinary meaning will be utilised. An ‘audit’ is simply 
an official inspection of an organisation’s accounts, whilst the word 
‘certificate’ is an official document recording a fact, event, level of 
achievement and, therefore, the outcome of the official inspection 
(an audit). An audit certificate, under our current circumstances, 
is a tangible document, for example, a form, declaration or letter, 
that provides an opinion on the use of donations for which an 
approved organisation issued section 18A receipts.

The audit certificate must be attached each time a section 18A 
certificate is issued.

1.4) Details required in an audit certificate
An audit certificate must express an opinion confirming that all 
donations for which section 18A receipts were issued were used 
solely for public benefit activities as listed in the annexure of the 
article. In addition to the above prescribed opinion, an audit 
certificate should at a minimum contain the following details: 

•   The name and address of the approved organisation or 
department. 

•   The reference number issued to the approved organisation or 
department by the Commissioner for purposes of section 18A. 

•   The taxpayer reference number of the approved organisation – 
not applicable to a government department.

•   The year of assessment to which the audit certificate applies. 
•   Full name, signature and designation of the person responsible 

for issuing the audit certificate. 
•   Details of the section 18A receipts issued by the approved 

organisation or department, for example, the number of 
sections 18A receipts issued and the total rand value of the 
donations for which section 18A receipts were issued.

Additional information may be required depending on the facts 
and circumstances of each situation.

1.5) Who must issue an audit certificate? 
The Income Tax Act does not prescribe who must issue an audit 

1 Refer to Part II of the Ninth Schedule to the Income Tax Act for additional clarification.

An audit certificate, under our current 
circumstances, is a tangible document, 
for example, a form, declaration or 
letter, that provides an opinion on the 
use of donations for which an approved 
organisation issued section 18A 
receipts.
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certificate to an approved organisation. It is expected that the 
person issuing the audit certificate must be independent from the 
activities of the organisation as it serves as a control mechanism 
implemented by SARS. SARS, however, recommends that the 
person issuing the certificate should not only be independent 
but also be suitably qualified. The audit certificate can only be 
issued, if appropriate work was performed to enable that person 
to express an opinion. 

With regards to appropriate work having been performed, the 
Income Tax Act require the audit certificate to confirm that all 
donations received and accrued in respect of the listed public 
activities and for which section 18A receipts that were issued, 
were used as follows:

•   The amount donated were used solely to carry out activities 
listed in item 1 .1 above in this article, and 

•   That the PBO in receipt of the donation will within 12 months 
after the end of the relevant year of assessment distribute 
or incur the obligation to distribute at least 50% of all funds 
received during that year in respect of which receipts were 
issued;

•   SARS may, upon good cause shown and subject to such 
conditions, as SARS may determine, either generally or in a 
particular instance, waive, defer or reduce the obligation to 
distribute any funds, having regard to the public interest and 
the purpose for which the relevant organisation wishes to 
accumulate those funds. 

It is noted that confirmation regarding the use of all donations for 
which section 18A receipts were issued requires detailed testing 
of every flow of cash in respect of which a section 18A receipt 
was issued. It is given that a person issuing an audit certificate 
must be appropriately qualified. Consideration must be given 
to a person’s qualifications and experience, bearing in mind the 
person’s accounting, audit and tax knowledge. Entities that must 
be audited by the Auditor-General, can request that the Auditor-
General issue an audit certificate; the auditor-general may also 
appoint a person to audit on its behalf.
 
1.6) Can SAIPA members issue an audit certificate?
With reference to the ‘Use of funds’, a SAIPA member must 
have an engagement letter with a PBO that issues section 18A 
certificate. 

The SAIPA member must be:

•   Independent from the workings of the PBO, and 

•   Undertake an investigation on how the donated amount was 
spent by the PBO and report on its factual findings.

Essentially, the donated amount must be spent as per the 
constitution of the PBO and in line with the listed activities as per 
item 1.1 in this article. The factual finding, a report will be done as 
per ISRS 4400. This report, a confirmation of facts, is not the same 
as the auditor’s report of a financial statement.

1.7) Who must not submit an audit certificate?
The following entities are not required to obtain and retain audit 
certificates:

•   Entities, for example, schools that only undertake activities in 
line with Education and Development as per part 2 of the Ninth 
Schedule to the Act (item 4) are not required to issue audit 
certificate.

•   International agency, United Nations, and offices of High 
Commissioner.

1.8)  Failure to submit an audit certificate 
A person who wilfully and without cause fails or neglects to 
submit a return or document to SARS (the documents include an 
audit certificate) which is required to be submitted is guilty of an 
offence and on conviction is subject to a fine or imprisonment for 
a period not exceeding two years. If SARS has reasonable grounds 
for believing a section 18A receipt was issued in contravention 
of the ITA or that a donation for which a section 18A receipt was 
issued was used for a purpose other than that permitted in the list 
supplied, then SARS would first request for corrective measures 
to be taken within a time period, before instituting more punitive 
measures.

1.9)  Retention of audit certificate
An audit certificate is generally required to be kept and retained 
for five years from the date of submission of the income tax return 
for the year of assessment to which it relates. However, there are 
circumstances in which it may be required to be retained for a 
longer period, if for example:

•   An income tax return for a particular year of assessment is not 
submitted as required, the audit certificate must be retained 
indefinitely until the obligation to submit a return has been 
complied with and, once the return has been submitted, five 
years from the date of submission; or 

•   A person has been notified of or is aware of an audit or 
investigation by SARS regarding donations received or 
accrued, the issue of section 18A receipts or the usage of those 
donations, the audit certificate must be retained until the audit 
or investigation is concluded or the applicable five-year period 
has elapsed, whichever is the later.  ■

A person who wilfully and without 
cause fails or neglects to submit a 
return or document to SARS (the 
documents include an audit certificate) 
which is required to be submitted is 
guilty of an offence and on conviction 
is subject to a fine or imprisonment for 
a period not exceeding two years. 
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Have you ever shopped around and then made a decision to purchase something 
or utilise the services of a service provider because, as the saying goes “the price is 
right”, only to find that somewhere in all the marketing blurb and enticing imagery, 
that you missed the fine print stating that the price does not include VAT? Just like 
that, there’s an extra 15% payable that you did not budget for.

E nter the Advertising Regulatory Board (ARB). The ARB 
administers the widely-accredited Code of Advertising 
Practice (Code) which regulates the content of South 
African advertising. Advertisers are required to 
comply with the guidelines as set out in the Code 

of Advertising Practice when advertising goods or services to 
consumers.

The ARB recently issued two separate decisions in respect of 
complaints lodged by consumers regarding advertisements 
which misled such consumers as to the affordability of the 
supplies advertised. In the first complaint lodged against a travel 
website, the complainant lodged a complaint on the basis that a 
holiday adventure package advertised on the website only listed 
the VAT exclusive price. The website operator submitted that it 
had addressed the issue with the supplier who had provided the 
content of the advertisement, and that it had since corrected the 
advertising in question to reflect the VAT inclusive price. In the 
second complaint lodged against a supplier of office furniture, 
the complaint was in respect of the advertising of office chairs 
reflecting only the VAT exclusive price. The supplier agreed 
to correct its advertising to reflect the VAT inclusive price. In 
making its decisions requiring the advertisers to address the 
complaints, the ARB, in both instances, had regard to the Code 
which states that ‘when an indication of cost is given in an 
advertisement, regard should be had to s65 of the VAT Act’.

Section 65 of the VAT Act requires that all prices advertised 
or quoted in respect of a taxable supply of goods or services 
must include VAT, or alternatively, that the advertisement or 
quotation must reflect the VAT cost, the VAT exclusive price and 
the VAT inclusive price. Section 65 goes on to require that where 
an advertisement reflects the VAT inclusive and VAT exclusive 
price, both prices must be displayed with equal prominence and 
impact.

It follows that in terms of s65 of the VAT Act, all price tags, 
catalogues, advertisements and quotations, must, as a matter 
of course, include the VAT payable in respect of the supply. We 

note however, that with regard to retailers, s65 provides that the 
price tags displayed on goods in-store do not need to contain 
a ‘VAT-inclusive’ statement, provided however, that this fact is 
prominently displayed at all entrances to the premises in which 
the business is carried on, and at all pay points where payments 
are made. Section 65 also gives the Commissioner for SARS 
the authority to approve any other method of displaying prices 
where he deems necessary. In this regard, the Commissioner 
has directed, in SARS Binding General Ruling 28 (Issue 2), that 
an electronic services supplier may advertise or quote the price 
of its electronic services exclusive of VAT, if it has a statement 
on its website indicating that VAT will be levied on supplies 
of electronic services to an electronic services recipient as 
contemplated in the VAT Act.

Although the ARB is not empowered to impose any punitive 
measures in respect of the contravention of the Code, it is 
important to note that in terms of s58(e) of the VAT Act, it is a 
criminal offence not to reflect the VAT inclusive amount when 
advertising or quoting a price in respect of any taxable supply 
made by a vendor as required in terms of s65 of the VAT Act. 
SARS previously confirmed that a publisher cannot be held 
liable for incorrect advertisements or quotations contained in its 
advertisers’ advertisements (SARS Ruling No 49). In that instance, 
it would therefore be the advertiser, and not the publisher, who 
would be in contravention of s65 of the VAT Act.

Although a seemingly simple requirement of the VAT Act, many 
vendors nevertheless find themselves in contravention of the 
requirements of s65 of the VAT Act, whether intentionally or 
not, as evidenced by these recent ARB decisions. Even though 
suppliers may be tempted to a adopt a marketing strategy 
aimed at luring potential customers by means of displaying the 
lower VAT exclusive price; vendors are reminded, as discussed 
above, that it is a criminal offence not to reflect the VAT inclusive 
amount when advertising or quoting prices in respect of its 
supplies. Suppliers should accordingly carefully review their 
advertisements and quotations to ensure compliance with the 
VAT Act. ■

By Varusha Moodaley, Cliffe Dekker Hofmeyr

PRICES ADVERTISED OR 
QUOTED MUST INCLUDE VAT
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SELLING A BUSINESS – 
THE DILEMMA 

W hen the members of a Close Corporation 
(CC), especially where there is a single 
member, intend to exit the CC there are 
various options available with the primary 
focus of gaining maximum benefit. The 

dilemma facing the member are as follows: 
1)  Liquidation of the business – sale of assets, or 
2)  Disposal of the business as a going concern, or 
3)  The sale of the member’s interest in a CC. 

There are no easy answers or blueprint to resolve this dilemma 
as there are various factors which influence the decision. The 
decision to sell a business, or the assets which constitute the 
business, depends on

•  Financial requirements of the member, 

•  Tax consequences, 

•   The continued smooth operation of the business, and 
surprisingly, 

•   Whether the taxpayer is the seller of the entity or a purchaser of 
the entity. This will be explained later in this article. 

We will discuss all the above options and bearing in mind that the 
option exercised could also depend on whether the taxpayer is 
the seller or the purchaser. 

1. LIQUIDATION OF THE BUSINESS – SALE OF THE ASSETS 
When assets in a business are sold, that is, assets are sold by the 
CC, the close corporation will have to consider the implications of 
the following taxes: 

-  Income tax 

-  Capital Gains Tax 

-  Value Added Tax (VAT) 

-  Transfer Duty (if applicable, and, 

-  Dividend Tax 

The purchase price must be allocated to the assets sold – this 
is crucial for the seller of the business. The price allocation is 
also crucial for the purchaser of the business as it determines 
which amount can be deducted for as per s11(a) expenses, and 
which amount cannot be claimed as per 11(a) expenses (capital 
expenses). 

Income tax & CGT 
Possible income tax and capital gain tax outcomes for the seller 
include: 

•   The trading stock will be taxed as income. It is given that 
the trading stock is disposed of for purposes of trade (and 
section 22(8)(C)(a) applies) then the trading stock can be 
disposed of (to be included in gross income of the seller) for an 

By Mahomed Kamdar, Tax Advisor, SAIPA
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“If the member’s interest is sold, 
then the reputation of the business 
is also sold. The liabilities of the 
business still reside in the CC. This 
scenario favours a seller and tax 
practitioners ought to bear this in 
mind. ”

amount deemed to be expenditure incurred in respect of the 
acquisition of such trading stock. 

•   Debtors outstanding will not be included in the gross 
income of the of the seller because it has already been 
included in a prior year via the sale which was recognised as 
gross income. Since it is sold at face value, there will no CGT 
implication, however, if it is sold for a value less than its face 
value, then the question arises whether it can be treated as a 
deduction for in terms of bad debts or a capital loss for CGT. 

•   Disposal of capital assets (allowance assets). There could 
be recoupment for the allowances deducted previously which 
is included in the business gross income and if there are any 
capital gains, it will be included in taxable income. 

•   Disposal of non-capital allowance assets. CGT implications for 
its disposal, the capital gain is included in taxable income.

•   Disposal of goodwill – A goodwill is recognised as an asset 
for CGT purposes if it represents purchased goodwill rather 
than resulting from valuation. In addition, it is viewed as a self-
generated asset and therefore, not purchased. The expenditure 
contributing to goodwill (for example, salaries and wages, and 
advertising costs) would have been deducted against taxable 
income in the appropriate year of assessment and, therefore, 
excluded from base cost of goodwill. The amount received in 
respect of goodwill is proceeds and the base cost is nil. 

•   Liabilities – If the seller of business is to settle the liabilities 
and benefits are received in the form of compromise, then the 
benefits must be included in gross income. 

VAT & Transfer duty 
Generally, the regime will not tax the same amount more than 
once, that is. a purchaser may pay either VAT or transfer duty and 
not both. The VAT rules should be applied to the individual assets 
which are sold. When VAT is imposed at either a zero-rate or 
standard rate, then the transaction is exempt from transfer duties. 
The crucial consideration is whether the seller of the business 
is a vendor. If the seller is a vendor, then either the zero-rate or 
standard rate will be imposed. Hence, there will be zero transfer 
duty implication. 

Dividend Tax 
On liquidation of the CC, any distribution to members will be 
liable for dividend tax if the amount received by the members 
exceed the contributed tax capital. The cash dividend distributed 
to a member will give rise to dividend withholding tax payable to 
SARS on behalf of the member. 

2. DISPOSAL OF THE BUSINESS AS A GOING CONCERN 
This is similar to when a business sells its assets individually, but 
the purchase price must then be allocated to the individual assets 
based on the prices stipulated in the contract or the market value. 
However, any amount not allocated to assets will be recognised 
as goodwill. If the goodwill is not recognised in the books of the 
company, then the base cost will be zero and the amount not 
allocated to any asset from the sale price will be the capital gain. 
It the goodwill is recognised in the books of the company, then 
abovementioned comment on self-generated goodwill applies. 
If the purchaser assumes the liabilities of the business, then the 
liabilities must be factored into the purchase price of the business. 

The disposal of the business as a going concern also entails a 
deregistration of the CC. A CC is dissolved on the date its name 
is removed from the companies register as per Section 80 of the 
Companies Act (Voluntary winding up of solvent companies). If 
the business is sold as a going concern, then the output tax could 
be levied at a zero-rate if both the purchaser and the seller are 
vendors. If the business is sold as a going concern then there the 
output tax to be levied at a standard rate if the purchaser is not a 
vendor. 

3. THE MEMBER’S INTEREST IN A CC IS SOLD
The sale of a member’s interest in a CC has nothing to do with the 
CC – it is a transaction between the member and the purchaser 
of the interest in a CC. From the seller’s perspective, there will 
be a disposal of interest in a CC (similar to the holding of shares 
in a company), there will be CGT implication. There must be 
an evaluation of the business in order to determine the market 
value of the member’s interest. The contribution to the members 
interest when the CC was formed will be the base cost of the 
member’s interest. 

The sale of the member’s interest is exempt from VAT. However, 
there will be transfer duty only on the fixed (immovable) property 
held by the CC and will be paid by the purchaser of the business:
 
-  Within 6 months from the date the property was acquired, or 

-   If the property was acquired as a result by a contract, then the 
transfer duty must be paid within 6 months when the contract 
was concluded. 

If the member’s interest is sold, then the reputation of the business 
is also sold. The liabilities of the business still reside in the CC. 
This scenario favours a seller and tax practitioners ought to bear 
this in mind. Generally, if the taxpayer (client) is a purchaser, the 
purchaser may not want to inherit the reputation of the seller of 
the business, if such reputation is not favourable. Under these 
circumstances, the purchaser could consider purchasing the assets 
individually. The seller of the business must deregister the CC. 

4. GENERAL REMARKS 

4.1 Disposal of small business assets on retirement 
It is also necessary to bear in mind the taxpayer’s reasons for 
the sale of the business. In practice, the reasons for the sale of 
a business may not be immediately obvious but could influence 
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the tax outcome. It could be that the taxpayer has sold its active 
business asset as defined in the Eight Schedule of the Income tax 
because of attaining the age of 55 years or disposed of the active 
business assets because of ill-health, infirmity or death. If the 
taxpayer meets the requirement of the disposal of small business 
assets1 then an amount of R1.8m capital gain will be disregarded 
for CGT purposes. 

4.2 Base cost of assets: under specific circumstances 
In practice, it is often encountered that the seller of the business 
has originally purchased the CC a few years ago. This raises a 
question: what is the base cost of the individual assets? 

Assume hypothetically, that the seller of a business today, 
originally purchased a CC in 2006 and a CK2 amendment was 
completed in April 2006. The CC owned the property and a cash 
amount of R1 million was paid for the CC. It is given that when the 
CC was originally purchased, the property was included in the sale 
of the CC. Hence at the time of the sale of the CC, both the assets 
and the liabilities would have been fairly valued. But it must be 
borne in mind that when one says that the taxpayer purchases a 
CC, the client actually purchased the interest in the CC, hence the 
base cost of the asset in the CC remain the same (unchanged). 

So hypothetically let’s take an example. Assuming a taxpayer paid 
R1m for the interest in the CC (a few years ago). The sale price 
included (fair value) the following: 

Three separate properties (total): R700k 

Liabilities: R300k 

Equity: R400k 

Then the goodwill amounted to R600k 

Now this same taxpayer wishes to sell either the CC or the 
individual assets, let’s say 10 years later. The taxpayer must decide 

which option to exercise. However, the taxpayer needs to know the 
base cost of the assets. The answer is that the base cost remains the 
same when the CC was originally purchased. The original purchase 
of the CC was done only after the assets were fairly valued. In the 
new scenario, that is, when the CC must be sold again a few later, 
the assets must be re-valued to determine its MV. 

4.3 Instalment payment 
With reference to option 1 and option 2 above, a situation could 
arise whereby the purchaser, by agreement, pays the seller in 
instalment. This raises the following questions: 

1) What is the capital gain tax implication, and 

2) What is the VAT implication? 

It frequently happens that businesses are sold on terms that 
result in all or part of the proceeds from the disposal accruing 
only in a future year of assessment. Under these circumstances, 
up-front capital losses will be triggered. The capital losses will be 
ringfenced arising from such a disposal until all the proceeds have 
accrued to the seller. Thereafter, the seller of the business will be 
in a capital gain situation. With reference to the VAT implication, 
the time of supply rule for the sale of business is the same as the 
time of supply rule for fixed property. The seller must levy output 
tax to the extent payment is received. 

CONCLUSION 
The tax practitioner must calculate, the tax consequences for all 
scenarios and compare the results, that is, the tax consequences 
for each of the situation. Based on these comparisons the 
taxpayer must base his/her decision. ■  

1  See paragraph 57 of the Eight Schedule of the Income Tax Act.

We are pleased to announce that we have beefed 
up our member benefits package by signing 
agreements with the following partners...

TM

MEMBER 
BENEFITS

TMFor more information, contact Kerry at SAIPA Marketing 
and Communications: khodgkinson@saipa.co.za Like us on                           Connect with us on                           Follow us on 

ASSETSURE INSURANCE BENEFITS   
SAIPA AssetSure insurance is tailor-made asset 
insurance to cover all your business needs, 
specifically as a business owner. For more 

information on SAIPA AssetSure and what is covered, contact 
Dale Stone at VKN Financial Services on Tel: +27 11 023 7265, 
Mobile: +27 76 594 8380, or email: dale@vknfs.co.za

CAMAF  All SAIPA members are eligible to 
become members of CAMAF (Chartered 
Accountants (SA) Medical Aid Fund), either  
as an individual or an employer group, subject 

to the eligibility criteria as per the Fund Rules. Please visit 
www.camaf.co.za/do-i-qualify/ for more information. To join, 
email: Anthony Frank on Anthony.Frank@sanlamhealth.co.za

CASEWARE  SAIPA and CaseWare have 
partnered to transform how practices work  
by introducing the CaseWare Cloud solution. 
Part of this is working closely together to see 

how we can develop a product package that would solve 
some of the difficulties we know members are facing today. 
The agreement does not only mean members in practices 
get this package at an exclusive price, but also means we are 
committed to working closer with CaseWare on content 
development that is aligned with our strategic objectives when 
it comes to compliance. To purchase this product package, 
email: Tamsyn Briscoe on Tamsyn.Briscoe@AdaptIT.co.za

EUROPCAR  This agreement allows SAIPA 
members in good standing to get a 10% 
discount on all car hire booked online.  
Go to wl.europcar.co.za/saipa to book.

GAP COVER  SAIPA has partnered with  
The Financial Specialists (Pty) Ltd to offer 
SAIPA members and their employees  
Medical Expense Shortfall cover at discounts 

of 28% – 32% depending on the plan selected. Starting  
from R176 per month, you can get cover for 5 times the 
medical scheme tariff. Gap cover is essential with the 
difference between medical scheme tariffs and medical 
providers’ charges growing ever larger. For more information  
download the Corporate Gap Brochure OR Application 
Form. Contact details: Sean Fleischack, email:  
saipa@thefinancialspecialists.co.za, Tel: +27 (0)33 355 1960.

GATS LEISURE  GATS is an international tour 
operator with a wide range of exclusive 
offerings, and over 25 years of hands on 
travel experience. SAIPA has partnered with 

Gats to offer SAIPA members specially negotiated rates and 
bonus discounts for all members. For more information and 
special offers, email: saipamember@gats.co.za

#SAIPAproud

PPS  All SAIPA members in good standing 
qualify to belong to PPS following negotiations 
with management. For more information on 
PPS products, email: Mohini Naicker on 

mnaicker@pps.co.za. Please state that you are a SAIPA member 
when making enquiries to ensure they match your requirements.

PROFESSIONAL INDEMNITY INSURANCE  
SAIPA, in conjunction with VKN Financial 
Services (Pty) Ltd, has tailor-made a unique 
professional indemnity (PI) insurance 

exclusively for SAIPA members. It is underwritten by Lombard 
Insurance Company, via Leppard Underwriting Managers 
who specialise in insuring the liability of professionals, with a 
particular focus on the accounting and auditing professions. 
For more information, please contact Delwena Naidoo at 
VKN Financial Services on Tel: +27 11 023 7265, Mobile:  
+27 76 383 1545, or email: delwena@vknfs.co.za

MARRIOTT  SAIPA has partnered with Protea 
Hotels by Marriott to offer qualified Professional 
Accountants (SA) the opportunity to join their 
rewards programme, Marriott Rewards, where 

you can earn and redeem points for free night stays at their 
hotels. You earn the points when you make frequent 
reservations at Protea Hotels by Marriott hotels and you will 
also enjoy the exclusive benefits of the Marriott membership. 
All you have to do is register at www.marriott.com/rewards to 
join the programme and use your membership number every 
time you make hotel reservations.

SAIPA MAGAZINES  As a SAIPA  
member you will receive our magazines –  
the Professional Accountant, the Tax 
Professional and the Tax Chronicles – which 

give you updates and technical articles for your career as a 
Professional Accountant (SA). In addition, SAIPA’s TechNews 
and TaxNews electronic publications are emailed every month.

SAIPA YOUR LAW  Keep up to date with 
national laws and legislative changes which 
may have an impact on your business with 
SAIPA Your Law – a gazette designed 

exclusively for SAIPA members. Monthly issues are emailed 
to SAIPA members – watch your inbox for the latest updates.

SYFT  Syft is a reporting add-on for cloud 
accounting software that automates 
management accounting for your practice. 
Syft enables you to build professional, 

branded PDF report packs for your client base at the touch 
of a button and empowers you with instant graphs, ratios 
and management accounts for your Sage One, Xero or 
Quickbooks Online accounting data. SAIPA members receive 
a 20% discount on Syft’s Advisor edition. www.syft.co.za. 
Email: info@syft.co.za

TM

PROFESSIONAL 
INDEMNITY 
INSURANCE
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We are pleased to announce that we have beefed 
up our member benefits package by signing 
agreements with the following partners...

TM

MEMBER 
BENEFITS

TMFor more information, contact Kerry at SAIPA Marketing 
and Communications: khodgkinson@saipa.co.za Like us on                           Connect with us on                           Follow us on 

ASSETSURE INSURANCE BENEFITS   
SAIPA AssetSure insurance is tailor-made asset 
insurance to cover all your business needs, 
specifically as a business owner. For more 

information on SAIPA AssetSure and what is covered, contact 
Dale Stone at VKN Financial Services on Tel: +27 11 023 7265, 
Mobile: +27 76 594 8380, or email: dale@vknfs.co.za

CAMAF  All SAIPA members are eligible to 
become members of CAMAF (Chartered 
Accountants (SA) Medical Aid Fund), either  
as an individual or an employer group, subject 

to the eligibility criteria as per the Fund Rules. Please visit 
www.camaf.co.za/do-i-qualify/ for more information. To join, 
email: Anthony Frank on Anthony.Frank@sanlamhealth.co.za

CASEWARE  SAIPA and CaseWare have 
partnered to transform how practices work  
by introducing the CaseWare Cloud solution. 
Part of this is working closely together to see 

how we can develop a product package that would solve 
some of the difficulties we know members are facing today. 
The agreement does not only mean members in practices 
get this package at an exclusive price, but also means we are 
committed to working closer with CaseWare on content 
development that is aligned with our strategic objectives when 
it comes to compliance. To purchase this product package, 
email: Tamsyn Briscoe on Tamsyn.Briscoe@AdaptIT.co.za

EUROPCAR  This agreement allows SAIPA 
members in good standing to get a 10% 
discount on all car hire booked online.  
Go to wl.europcar.co.za/saipa to book.

GAP COVER  SAIPA has partnered with  
The Financial Specialists (Pty) Ltd to offer 
SAIPA members and their employees  
Medical Expense Shortfall cover at discounts 

of 28% – 32% depending on the plan selected. Starting  
from R176 per month, you can get cover for 5 times the 
medical scheme tariff. Gap cover is essential with the 
difference between medical scheme tariffs and medical 
providers’ charges growing ever larger. For more information  
download the Corporate Gap Brochure OR Application 
Form. Contact details: Sean Fleischack, email:  
saipa@thefinancialspecialists.co.za, Tel: +27 (0)33 355 1960.

GATS LEISURE  GATS is an international tour 
operator with a wide range of exclusive 
offerings, and over 25 years of hands on 
travel experience. SAIPA has partnered with 

Gats to offer SAIPA members specially negotiated rates and 
bonus discounts for all members. For more information and 
special offers, email: saipamember@gats.co.za

#SAIPAproud

PPS  All SAIPA members in good standing 
qualify to belong to PPS following negotiations 
with management. For more information on 
PPS products, email: Mohini Naicker on 

mnaicker@pps.co.za. Please state that you are a SAIPA member 
when making enquiries to ensure they match your requirements.

PROFESSIONAL INDEMNITY INSURANCE  
SAIPA, in conjunction with VKN Financial 
Services (Pty) Ltd, has tailor-made a unique 
professional indemnity (PI) insurance 

exclusively for SAIPA members. It is underwritten by Lombard 
Insurance Company, via Leppard Underwriting Managers 
who specialise in insuring the liability of professionals, with a 
particular focus on the accounting and auditing professions. 
For more information, please contact Delwena Naidoo at 
VKN Financial Services on Tel: +27 11 023 7265, Mobile:  
+27 76 383 1545, or email: delwena@vknfs.co.za

MARRIOTT  SAIPA has partnered with Protea 
Hotels by Marriott to offer qualified Professional 
Accountants (SA) the opportunity to join their 
rewards programme, Marriott Rewards, where 

you can earn and redeem points for free night stays at their 
hotels. You earn the points when you make frequent 
reservations at Protea Hotels by Marriott hotels and you will 
also enjoy the exclusive benefits of the Marriott membership. 
All you have to do is register at www.marriott.com/rewards to 
join the programme and use your membership number every 
time you make hotel reservations.

SAIPA MAGAZINES  As a SAIPA  
member you will receive our magazines –  
the Professional Accountant, the Tax 
Professional and the Tax Chronicles – which 

give you updates and technical articles for your career as a 
Professional Accountant (SA). In addition, SAIPA’s TechNews 
and TaxNews electronic publications are emailed every month.

SAIPA YOUR LAW  Keep up to date with 
national laws and legislative changes which 
may have an impact on your business with 
SAIPA Your Law – a gazette designed 

exclusively for SAIPA members. Monthly issues are emailed 
to SAIPA members – watch your inbox for the latest updates.

SYFT  Syft is a reporting add-on for cloud 
accounting software that automates 
management accounting for your practice. 
Syft enables you to build professional, 

branded PDF report packs for your client base at the touch 
of a button and empowers you with instant graphs, ratios 
and management accounts for your Sage One, Xero or 
Quickbooks Online accounting data. SAIPA members receive 
a 20% discount on Syft’s Advisor edition. www.syft.co.za. 
Email: info@syft.co.za

TM

PROFESSIONAL 
INDEMNITY 
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SALE OF GIFT 
CARDS – INCOME 
TAX IMPLICATION 
BASED ON 
RECENT TAX 
CASE LAW1 

TAX TECHNICAL

Gross income in the case of any resident, 
refers to the total amount, in cash or 
otherwise, received by or accrued to or in 
favour of such resident; … during such year 
or period of assessment, excluding receipts 
or accruals of a capital nature … .’

I n the case under review, it is given that the taxpayer carries 
on business as a retailer of clothing, comestibles and general 
merchandise. It also sells gift cards to its customers. These can 
be redeemed for goods at any of the taxpayer’s stores. 

However, the big question is: 

1)   Whether the revenue from the sale of the taxpayer’s gift cards 
during a tax year constituted part of its gross income as soon as 
it was received by the taxpayer (this is SARS view), or 

2)   Whether the sale of gift cards constitutes gross income only 
when the card was redeemed, or having not been redeemed, 
expired (this is the taxpayer’s view)? 

The matter was heard in a Cape Town, Tax Court in April 2019. 
SARS must be fuming at the outcome of this court judgement. 

FACTS OF THE CASE
It is further noted that the sale of the gift cards are not contracts 
of sale per say but entail making a prepayment by the customer 
in respect of the supply by the taxpayer of unidentified goods. 
Neither, the identity of the goods to be supplied when the gift 
card is presented nor their price, is agreed on when the card is 
issued. For the sale to be implemented is agreed on when there 
must be a cost of goods sold. In the prevailing transaction, a cost 
of goods sold cannot be determined.

The beneficiary of the gift card receives the benefits of the 
prepayment when it is redeemed. The bearer is entitled to the 
benefit of the prepayment in lieu of payment of the whole or 
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R75

By Mahomed Kamdar, Tax Advisor, SAIPA
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“The gift card is nothing more 
than a piece of paper that 
vouches for the existence of the 
bearer’s personal right against the 
taxpayer for the redemption of the 
prepayment.”

1  Case No:  IT 24510.  ABC PROPRIETARY LIMITED vs SARS 17 April 2019 

part of the purchase price if he or she presents the card when 
purchasing goods at any of the taxpayer’s stores.

A sale in the true sense only takes place when the gift card is 
presented in partial or complete redemption of the purchase 
price of goods selected by the consumer who is the bearer of the 
gift card at the time. The gift card is nothing more than a piece of 
paper that vouches for the existence of the bearer’s personal right 
against the taxpayer for the redemption of the prepayment. The 
gift card itself is not the subject of a sale. 

THE DEBATES 
The issues under consideration were as follows:
Whether the cash that the taxpayer takes from its customers for 
the sale of gift cards are received by it falls within the definition 
of gross income at the time of the transactions, or whether it 
falls within the definition of gross income when only the card is 
redeemed or expires? Practically speaking, the issue is one of 
timing, that is, at what stage, rather than whether, the revenue in 
question is included in the taxpayer’s gross income. 

So, the debate continues: 
•   Predictably, SARS argued that sale of the gift cards is proceeds, 

that is, income in the hands of the taxpayer. It argued that a sale 
of the gift card represents a cash sale with the taxpayer, as the 
seller, being put in receipt of the purchase price when it issues 
the card. Hence, the purchase price received by taxpayer when 
it made the sale formed part of its income. 

•   However, the taxpayer’s argument that the receipts in respect 
of the sale of unredeemed gift cards did not constitute part of 
its gross income because the cash received by it in respect of 
the sale of gift cards is held in a separate bank account, and is 
not applied in the conduct of the taxpayer’s business, until the 
cards are redeemed or expire. This is the key argument of the 
taxpayer. This argument is reinforced because the cash received 
is accounted for in the financial records as an unredeemed gift 
card liability. This disclosure renders the cash received as being 
inconsistent with the ordinary meaning of the word income. 
It will be income only until such time it is appropriated. This 
argument lends to the view that the cash was not received for 
the taxpayer’s own benefit, but rather to be held for the benefit 
of another person, that is, the bearer of the gift card. 

•   Predictably, SARS argued that that the gift card receipts were 
ordinary trade receipts in respect of sales of goods to be 
executed later and that there was nothing in the transactions 
that bound the taxpayer not to use the receipts in its working 
operations until after the cards had been redeemed.

•   SARS further argued that the sales of gift cards were 
indistinguishable from any other receipts taken at its tills of the 
taxpayer when merchandise was sold, and that the revenue was 
available for use in the taxpayer’s operations if it chooses to do 
so. Hence it is irrelevant that an amount equal to the sum of 
the gift token receipts was subsequently placed in a separate, 
specially identified banking account.

•   It was at this point that the judge, Binns-Ward took an 
unprecedented view.

Firstly, the judge argued that the mere segregation of the receipts 
in respect of unredeemed gift cards in a separate banking account 

identified for that purpose, does not provides an adequate legal 
context that the taxpayer held the funds in a fiduciary capacity or 
that taxpayer might view itself as some of sort of trustee. Shorty, 
thereafter, the judge argued that the Consumer Protection Act, Act 
68 of 2008 (‘the CPA’), provides the legal context within which the 
taxpayer performed the role of a trustee. The CPA provides the 
taxpayer with a recognisable legal context that the taxpayer played 
a trusteeship role when receiving the funds from the sale of the gift 
cards. The gift cards are essentially prepaid certificates in terms of 
the CPA, and it does not expires until the earlier of – 

(a)  the date on which its full value has been redeemed in exchange 
for goods or services or future access to services; or 

(b)  three years after the date on which it was issued, or at the end of 
a longer or extended period agreed by the supplier at any time. 

Furthermore, the prepaid certificate is the property of the bearer of 
that certificate, card, credit, voucher or similar device to the extent 
that the supplier has not redeemed it in exchange for goods or 
services, or future access to services. In other words, the CPA has 
created a statutory trust, with the taxpayer as a trustee. This implies 
that the taxpayer is placed under a fiduciary duty to the bearer of 
the gift card to ensure that the funds are kept available until the 
prepayment is redeemed by virtue of the provisions in the CPA. 

CONCLUSION
The judge used the CPA to argue in favour of the taxpayer that the 
sale of gift cards does not constitute gross income when the card 
was issued. The sale of the gift cards would constitute gross income 
of the taxpayer only when the card was redeemed, or having not 
been redeemed, expired. This case is epoch-making because the 
judge rejected SARS’ historical view that a Tax Act reigns supreme 
over any other legislation. 

The court focused exclusively on gift-cards – the transaction under 
review. However, for the purposes of the tax practitioner, there 
could be follow-up questions on the relevance of this court case 
and the issue of Christmas stamp and a lay-bye sale transaction. 
With reference to a Christmas stamp, it is like a prepaid certificate 
as defined in the CPA. Hence the outcome of this court case could 
apply to Christmas stamps, given the fact that neither the identity of 
the goods to be supplied nor the price of the good is determined 
when Christmas stamps are issued. However, in the situation of lay-
bye sale both the goods and the price are identified. It is viewed as 
credit sales and therefore, it will be included in the gross income of 
the taxpayer and the outcome of this court case cannot apply.  ■  
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TAX TECHNICAL

PERSONAL SERVICE 
PROVIDERS (PSP):  
INCOME TAX AND VAT 
IMPLICATIONS
In this article we examine the concept of personal service provider (PSP) and 
what the tax implications are.

By Mahomed Kamdar, Tax Advisor, SAIPA
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The taxation of personal service provider (PSP) 
was introduced largely to curtail tax schemes in which 
an employee would resign from employment and 
subsequently, form a company or a trust (personal 
service provider) and thereafter offer the same 

services to former employer. 

The former employee, as a result would avoid paying employees’ 
tax on remuneration paid to them. But instead opted to be taxed 
at company rates instead of the higher marginal tax rates crafted 
for individual taxpayers. In addition, the former employee would 
be able to claim deductions for expenses, such as travelling 
expenses to client’s premises, through the personal service 
provider which they were not able to claim if they were normal 
employees. The taxation of PSP has been extended beyond the 
scenario described above and includes any PSP whether or not 
the services are rendered to former employers.

DEFINITION OF PERSONAL SERVICE PROVIDER
A personal service provider (PSP) is where the owner of a business, 
that is, a company or a trust renders service in his or her personal 
capacity using the business as a vehicle. In other words, the 
service is rendered, on behalf of a company or a trust, to a client 
personally by the owner or shareholder or a member of a Close 
Corporation (CC) ) who is defined as a connected person which 
also includes a relative within the third degree of consanguinity.
Although the PSP is deemed to be similar to a sole trader, its 
definition is restricted to companies and trust. Natural persons 
practising as a sole proprietor or as partnership cannot be a 
personal service provider. The definition of a PSP excludes 
sole proprietors but includes professional association such as 
incorporated companies. 

OUTCOME OF BEING A PERSONAL SERVICE PROVIDER (PSP) 
Basically, SARS argues that a person cannot be employed by 
himself/herself since these companies employ just a single 
employee who is also an office-bearer of that company. 
Alternatively, the company employs additional persons who are 
relative to the person connected to the company. Under these 
circumstances, SARS view the PSP as employees for income tax 
purposes.  

A PSP that only employs connected persons is viewed as an 
employee of the client, and the PSP is deemed as an employee 
in receipt of remuneration as defined in the Fourth Schedule of 
the ITA. 

The ITA focusses on three key areas. These are as follows:

1.   Who renders the services? 
The services are provided, indirectly or directly, by the connected 
persons, on behalf of the company, or 

2.  Where the services are rendered? 
The service or duties are performed mainly at the premises of the 
client, such person, company or trust is subject to the control or 
supervision of the client in terms of the manner of in which the 
duties are to be performed or the manner in which the services 
are rendered, the entity is a personal service provider, or

3.  The composition of the income earned
If more than 80% of the income of the company or trust during 
the year of assessment, results from services rendered, and consist 
of amounts received directly or indirectly from any one client of 
the company or trust then such an entity is a personal service 
provider. 

The taxpayer must meet just one of the abovementioned criteria 
in order to be classified a PSP. 

HOW TO EXIT FROM A PSP CLASSIFICATION 
If the company or trust, employs three or more people who 
are not considered to be connected persons, throughout the 
year of assessment, on a full-time basis, engaged in the core 
business of that company or trust rendering the service, then the 
company can escape the PSP classification. The CC or company 
(PTY), under these circumstances, is viewed by SARS as creating 
employment opportunities by employing non-relatives as defined 
in the ITA – hence the entity is not a personal service provider. 

Full-time employee is any employee (including a student or 
scholar) who is required to render services to a single employer for 
a period of, at least, 22 hours in every full week.  

A gardener or the domestic cleaner is not considered to be 
engaged in the core business of a company (other than a 
gardening service) and will not be considered in the minimum 
number of employees required in the situation. However, if 
the company is a restaurant, then the domestic cleaner can be 
engaged in the core business of the restaurant. The question 
of whether an employee is hired to perform activities closely 
connected to the core business of the company depends on the 
nature of the nature business and type of industry under review. 
A receptionist to a general medical practitioner that receives 
appointment from patients, receives medical supplies from 
pharmaceutical companies on behalf of the medical practice is 
also viewed as being participating in the core business of the 
entity. 

ILLUSTRATIVE EXAMPLE 1 – CLASSIFICATION OF A 
PERSONAL SERVICE PROVIDER 

Background information: Anthony is the only member of ABC 
Close Corporation (the CC). Anthony provides information 
technology consulting services. The CC employs two other 
consultants and an administrative assistant that is responsible for 
account maintenance and customer queries etc, all of whom are 
employed on a full-time basis for the full year of assessment and 
none of whom are connected persons in relation to Anthony.  

“A personal service provider (PSP) is 
where the owner of a business, that is, 
a company or a trust renders service in 
his or her personal capacity using the 
business as a vehicle. ”
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Is ABC Close Corporation a personal service provider? 

Answer: Because the CC employs three full-time employees 
for the full year of assessment, who are not connected persons, 
the CC will not be classified as a personal service provider. Tax 
practitioners and taxpayers are further reminded that a personal 
service provider cannot be a Small Business Corporation (SBC) in 
terms of s12E(4)(a), and consequently, cannot be eligible for SBC 
tax relief. 

The responsibility of determining whether the recipient of 
remuneration is a personal service provider resides with the 
employer of the personal service provider. The employer will 
be held liable to SARS for failing to withhold employees’ tax 
on remuneration paid to the personal service provider, if it is 
subsequently, irrefutably determined that the entity is a personal 
service provider. 

It must be noted that the employer will not be required to 
determine whether more than 80% of a personal service provider’s 
income is from one client. The personal service provider has to 
give the employer an affidavit that it does not earn more than 
80% of its income from one client. 

Tax rate for personal service provider 
A personal service provider pays tax at a rate of 28% of taxable 

income with effect from the years of assessment commencing on or 
after 1 April 2012. A PSP must comply with business tax regulation 
and submit provisional tax payment. Personal service providers who 
are companies will in addition pay dividends tax on any dividends 
declared. Income received by PSP represents gross income. 

It is crucial to bear in mind that the Fourth Schedule of the Income 
Tax Act defines a personal service provider (PSP) as an employee. 
Therefore, when payments are made to personal service provider, 
employees’ tax at 28% must be withheld by the employer of the 
personal service provider unless a directive for a lower tax rate is 
provided to the employer. Consequently, an IRP5 is made out in 
favour of the entity recognised as an employee. The employees’ 
tax paid may be set off against the provisional tax payments or 
applied as a credit when the income tax liability of the personal 
service provider is calculated at the end of its year of assessment.  
In the case of a trust (other than special trust) that is regarded as 
a personal service provider, the tax rate is 45% of taxable income. 
Remuneration paid to a trust which is a personal service provider 
is paid net of employees’ tax of 45% unless a directive for a lower 
tax rate is provided to the employer. 

ILLUSTRATIVE EXAMPLE 2 

A company, Priority Solutions (Pty), utilises the services of a 
company, HumanityatitsBest (Pty), a PSP, specialising in human 

TAX TECHNICAL
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“A PSP must comply with business tax 
regulation and submit provisional tax 
payment. Personal service providers 
who are companies will in addition 
pay dividends tax on any dividends 
declared. Income received by PSP 
represents gross income.”

resource management. HumanityatitsBest handle all matters 
relating to the Priority Solutions (Pty) employees. HumanityatitsBest 
invoices all its clients at the end of each month. The following 
information relates to HumanityatitsBest:

-  It is a vendor
-  Has only one shareholder
-  The shareholder is the only employee
-   Issues an invoice of R575 000 (including VAT) to Priority solution.

Calculate the net amount Priority Solution must pay to 
HumanityatitsBest

Answer

Payment without VAT  R500 000
VAT = R575 000 X15/115  R75 000
Less: payment to SARS = R500 000X 28%  (R140 000)
Total amount payable to HumanityatitsBest R435 000

HumanityatitsBest (Pty) is viewed as an employee under these 
circumstances and pays PAYE at a rate of 28%. 

Deductions available to personal service provider 

Section 23(k) of the Income Tax Act limits the permissible tax 
deductions of a personal service provider to the following:

-   An amount paid or payable to any employee of the personal 
service provider for services rendered by such employee, which is 
or will be taken into account in the determination of the taxable 
income of such employee

-  Legal costs deductible under section 11(c)
-  Irrecoverable debts deductible under section 11(i),
-   Contributions made by the employer (PSP) for the benefit of 

employees to any pension fund, provident fund or benefit fund 
deductible under section 11 (l);

-   Refunds of salary (section 11 (nA)) and the restraint of trade 
payments (section 11 (nB))

-   Expenses in respect of premises, finance charges, insurance, 
repairs and fuel and maintenance in respect of assets, if such 
premises or assets are used wholly and exclusively for the 
purposes of trade.

It must be borne in mind that personal service provider is not 
permitted to deduct capital allowances such as wear and tear. 

Amount Taxable  
income 

Fees received (excluding VAT) –  
from many clients 

R1 000 000 R1 000 000 

Expenses

Rental office R60 000 R60 000 

Accounting fees  R20 000 N/A 

Lease expense (in respect of  
motor car used for Business  
& private purposes) 

R40 000 N/A 

Salary paid to only owner  
& employee 

R300 000 R300 000 

Dividends paid to only  
shareholder

R10 000 N/A 

R640 000 

X 28% = R179 200 

Less: PAYE 
paid by PSP

(R280 000)

SARS Refund to PSP R100 800 

NOTES 

Office rental and salary paid to its only employee can be 
deducted against taxable income. 

The lease expense in respect of motor vehicle used by the only 
shareholder/employee cannot be deducted because it is not 
used only for trading purposes. The accounting fees cannot be 
deducted as well. 

PSP are subject to normal tax at the rate of 28%  
(28% x R1 000 000 - R360 000) = R179 200 less employees tax 
withheld of R280 000 (R1 000 000 x 28%) 

HumanityatitsBest (Pty) must withhold dividends tax on the 
dividends paid to its only shareholder (20% x R10 000) =  
R2 000. 

From the single shareholder’s perspective 

The shareholder has received R300 000 in his/her capacity as 
employee. The individual will be taxed on this amount as per the 
tax table for individual. The individual also received a dividend of 
R10 000 which will be declared in his/her gross income. However, 
the dividend received is subsequently exempt from normal tax. ■

ILLUSTRATIVE EXAMPLE 3 

HumanityatitsBest (Pty) has the following information:

Which expense can HumanityatitsBest (Pty) deduct against its 
taxable income?
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CASE LAW

SOUTH AFRICAN TAX COURT 
RULES IN FAVOUR OF TAXPAYER 
IN ‘MOST FAVOURED NATION’ 
TEST CASE
By Mareli Treurnicht and Emil Brincker, Cliffe Dekker Hofmeyr

On 12 June 2019 the Cape Town Tax Court delivered its judgment in the dividends tax test 
case between ABC Pty Ltd (taxpayer) and the South African Revenue Service (SARS). 
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with Kuwait was not yet in force, the SA government nevertheless 
proceeded to implement the dividends tax regime with effect 
from 1 April 2012.

The relevant dates with regard to the conclusion of the DTAs and 
protocols are as follows:

•  the SA/Sweden DTA was concluded on 24 May 1995;

•  the SA/Netherlands DTA was concluded on 10 October 2005;

•   the SA/Kuwait DTA was concluded on 17 February 2004 and 
entered into force on 25 April 2006;

•   the protocol to the SA/Netherlands DTA was concluded on 8 
July 2008 and entered into force on 28 December 2008; and

•   the protocol to the SA/Sweden DTA was concluded on 7 July 
2010 and entered into force on 18 March 2012.

THE TAXPAYER’S CASE
The taxpayer argued that it was not liable for dividends tax on the 
dividends paid to its Dutch shareholder for the reasons set out 
below. Article 10 of the SA/Netherlands DTA allows for a dividend 
withholding tax of 5% of the gross amount of the dividends if the 
beneficial owner is a company holding at least 10% of the capital 
in the company paying the dividends. Article 10(1) and (2) state as 
follows:

“Article 10 – Dividends

(1)   Dividends paid by a company which is a resident of a 
Contracting State to a resident of the other Contracting State 
may be taxed in that other State.

(2)   However, such dividends may also be taxed in the Contracting 
State of which the company paying the dividends is a resident 
and according to the laws of that State, but if the beneficial 
owner of the dividends is a resident of the other Contracting 
State, the tax so charged shall not exceed:

1. 5 per cent of the gross amount of the dividends if the beneficial 
owner is a company which holds at least 10 per cent of the capital 
of the company paying the dividends; or

2. 10 per cent of the gross amount of the dividends in all other 
cases.”

The Dutch shareholder held 100% of the shares in the taxpayer. 
Accordingly, Article 10(2)(a) which provides for a 5% dividends tax 
rate is relevant for purposes of the taxpayer’s argument.

T he case pertained to SARS’s refusal to refund dividends 
tax overpaid by the taxpayer following the their 
interpretation of the ‘most favoured nation’ provision 
(MFN clause) in the double taxation agreement (DTA) 
between South Africa (SA) and the Netherlands (SA/

Netherlands DTA) (Dutch MFN clause), read with the MFN clause in 
the SA/Sweden DTA (Swedish MFN clause) and the SA/Kuwait DTA.

The Tax Court found in favour of the taxpayer, ordering SARS to 
refund the dividends tax overpaid to the taxpayer with interest, as 
well as ordering SARS to pay the taxpayer’s costs including the costs 
of two counsel, represented by Cliffe Dekker Hofmeyr.

The Tax Court judgment is of great importance to the many South 
African taxpayers involved in similar dividends withholding tax 
disputes with SARS pertaining to the interpretation of DTAs. The Tax 
Court is the first South African court to rule on this particular issue.

The SA case comes after the Dutch Supreme Court (Hoge Raad) 
on 18 January 2019 found in favour of a taxpayer in its judgment 
pertaining to the same issues. That case was an appeal by the 
Dutch Tax Authorities against an earlier decision of the Dutch High 
Court (Gerechtshof ‘s-Hertogenbosch) in which the Dutch High 
Court ruled that the Dutch MFN clause read with the same clauses 
and DTAs apply to exempt taxpayers from dividends tax where 
dividends are paid by a Dutch resident company to a SA resident.

SA JUDGEMENT: BACKGROUND FACTS
The taxpayer, a SA resident company, declared and paid 
dividends to its shareholder, a Dutch resident company, with the 
necessary declaration and undertaking provided. Dividends tax 
was withheld and paid to SARS. Subsequently, a new declaration 
and undertaking was given recording that the dividends tax rate 
for the dividends was 0%. The taxpayer claimed a refund of the 
dividends tax overpaid to SARS, and SARS rejected the claim.

EVIDENCE LED IN COURT
SARS led evidence that, some time prior to September 2006, 
the SA government decided to substitute the secondary tax on 
companies regime with a dividends tax regime to align the SA 
corporate tax regime with that of other countries. This change in 
policy required that South Africa amend its existing DTAs with 10 
countries, including the Netherlands, Sweden and Kuwait. The 
negotiation process differed with each country as each country 
had different relationships with SA and different interests. Each 
DTA was individually negotiated and contained individual terms. 
Each country also had its own procedures to ratify and bring into 
being an enforceable, binding agreement.

At the time of the hearing the SA/Netherlands DTA and the 
SA/Sweden DTA had already been amended and protocols 
concluded which provided for 5% dividends withholding tax in the 
category in question. However, even though renegotiations with 
Kuwait were concluded, Kuwait had not yet ratified the agreement 
and therefore the protocol with Kuwait was not yet in force. The 
existing SA/Kuwait DTA which came into force on 25 April 2006 
provided for a 0% dividends tax rate. Even though the protocol 

“The Tax Court found in favour of the 
taxpayer, ordering SARS to refund 
the dividends tax overpaid to the 
taxpayer with interest, as well as 
ordering SARS to pay the taxpayer’s 
costs including the costs of two 
counsel... ”
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Article 10(10) (the Dutch MFN clause) reads as follows:

“(10) If under any convention for the avoidance of double taxation 
concluded after the date of conclusion of this Convention 
between the Republic of South Africa and a third country, 
South Africa limits its taxation on dividends as contemplated in 
subparagraph (a) of paragraph 2 of this Article to a rate lower, 
including exemption from taxation or taxation on a reduced 
taxable base, than the rate provided for in subparagraph (a) of 
paragraph 2 of this Article, the same rate, the same exemption or 
the same reduced taxable base as provided for in the convention 
with that third State shall automatically apply in both Contracting 
States under this Convention as from the date of the entry into 
force of the convention with that third State.”

The Dutch MFN clause thus states that if a DTA between SA and 
a third party state was concluded after the date of conclusion of 
the SA/Netherlands DTA and that a third party DTA provided for 
a lower dividends tax rate than the dividends tax rate provided 
for in the SA/Netherlands DTA, then that lower dividends tax 
rate would also apply to dividends paid between SA and the 
Netherlands.

The taxpayer applied the SA/Sweden DTA as the third-party state 
DTA referred to in the Dutch MFN clause. The protocol to the SA/
Sweden DTA entered into force after the SA/Netherlands protocol 
entered into force. Article 10(1) and (2) of the SA/Sweden DTA (as 
amended by the protocol) read as follows:

“Article 10 – Dividends

(1)   Dividends paid by a company which is a resident of a 
Contracting State to a resident of the other Contracting State 
may be taxed in that other State.

(2)   However, such dividends may also be taxed in the Contracting 
State of which the company paying the dividends is a resident 
and according to the laws of that State, but if the beneficial 
owner of the dividends is a resident of the other Contracting 
State, the tax so charged shall not exceed:

  (a) 5 per cent of the gross amount of the dividends if the 
beneficial owner is a company (other than a partnership) 
which holds at least 10 per cent of the capital of the company 
paying the dividends; or

  (b) 15 per cent of the gross amount of the dividends in all 
other cases.”

Even though the SA/Sweden protocol does not contain a 
direct exemption from dividends tax, the SA/Sweden protocol 
introduced Article 10(6) (the Swedish MFN clause) to the SA/
Sweden DTA, which reads as follows:

“(6) If any agreement or convention between South Africa and 
a third state provides that South Africa shall exempt from tax 
dividends (either generally or in respect of specific categories 
of dividends) arising in South Africa, or limit the tax charged in 
South Africa on such dividends (either generally or in respect 
of specific categories of dividends) to a rate lower than that 

provided for in subparagraph (a) of paragraph 2, such exemption 
or lower rate shall automatically apply to dividends (either 
generally or in respect of those specific categories of dividends) 
arising in South Africa and beneficially owned by a resident 
of Sweden and dividends (either generally or in respect of 
those specific categories of dividends) arising in Sweden and 
beneficially owned by a resident of South Africa, under the same 
conditions as if such exemption or lower rate had been specified 
in that subparagraph.”

The Swedish MFN clause therefore states that, if a DTA between 
SA and a third party state was concluded and that third party state 
DTA provided for a lower dividends tax rate than the dividends 
tax rate provided for in the SA/Sweden DTA, then that lower 
dividends tax rate would also apply between SA and Sweden. The 
Swedish MFN clause does not contain a limitation provision, i.e. 
that the DTA with the third-party state must be concluded after 
the SA/Sweden DTA (as is the case with the SA/Netherlands DTA).

At the time that the dividends were paid, the SA/Kuwait DTA 
provided for a 0% dividends tax rate. Currently, the SA/Kuwait 
DTA still provides for the 0% dividend tax rate. Article 10(1) of the 
SA/Kuwait DTA provides as follows:

“Dividends paid by a company which is a resident of a 
Contracting State to a resident of the other Contracting State who 
is the beneficial owner of such dividends shall be taxable only in 
that other Contracting State.”

The Court noted that, while they differ in various minor respects, 
the Dutch MFN clause and the Swedish MFN clause have one 
crucial difference and that is the presence of the words “after 
the date of conclusion of this convention” in the SA/Netherlands 
DTA whereas there is nothing similar that suggests that it is only a 
future provision which will trigger the provisions of Swedish MFN 
clause in the SA/Sweden DTA.

The taxpayer contended that the Swedish MFN clause was, 
immediately upon it coming into being, applicable because of a 
prior provision in the SA/Kuwait DTA. The Swedish MFN clause 
then triggered the Dutch MFN clause.

The taxpayer argued that, at the time of the hearing, the SA/
Kuwait DTA dated 25 April 2006 was still in force on the terms 
contained therein and therefore, if its shareholder was resident 
in Kuwait, no dividends tax would have been payable on any 
dividends paid from South Africa.

The Court summarised the taxpayer’s argument as follows: “…the 
agreement between South Africa and the Netherlands provides 
that if any other contracting state is in the future given better 
terms, then those better terms also apply to the Netherlands. 
In so far as the contract with Sweden provides that if any other 
contracting state has better terms (whether existing or in the 
future) then those also apply to Sweden. In so far as Kuwait does 
have better terms, then Sweden is also entitled to the same terms 
and because Sweden has been benefitted by better terms after 
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the Netherlands contract was concluded with South Africa, the 
Netherlands must also be given the better benefit. The assertion 
being therefore that resident companies of both the Netherlands 
and Sweden who receive dividends from a South African resident 
company are liable to pay taxes in the Netherlands and/or 
Sweden but there is no liability on the company to make any 
payment of tax on the dividend to South Africa.”

SARS’S FIRST ARGUMENT
SARS contended that the triggering of the Swedish MFN clause 
by the SA/Kuwait DTA does not amount to a limitation or change 
and therefore there can be no triggering of the Dutch MFN 
clause. The argument arises from the fact that the DTAs provide 
for different tax rates depending on the percentage shareholding 
in the SA company.

The taxpayer was wholly owned by its foreign parent. As the 
foreign parent held more than 10% of the shares in the taxpayer, 
the rate in Article 10(2) of the SA/Netherlands DTA applied to it, 
unless a lower rate applied by virtue of the DTA.

Prior to the protocol, Article 10(2) of the SA/Sweden DTA 
limited the extent to which dividends may be taxed in the state 
from which they are paid. Three different limitations applied, 
depending on the circumstances:

•   The general limit was 15%;
•   If the recipient of the dividend was a company which held 25% 

or more of the capital of the company paying the dividend, the 
dividends were:

•   Exempt from tax, if exempt from tax in the state in which they 
were received (i.e. under the domestic legislation of that state); 
or

•   Taxable at a maximum rate of 7.5% in any other case.

Therefore, an outbound dividend to a qualifying Swedish 
shareholder −
•   Holding between 10% and 25% of the capital in the dividend-

paying SA resident company was taxable in SA at a maximum 
rate of 15%;

•   Holding 25% or more of the capital in the dividend-paying SA 
resident company was exempt from tax in SA if those dividends 
were exempt from tax under domestic Swedish law; and

•   Holding 25% or more of the shares in the dividend-paying SA 
resident company was taxable at a maximum rate of 7.5% in SA 
if those dividends were not exempt from tax under domestic 
Swedish law.

SARS argued that under the SA/Sweden DTA (prior to the 
protocol), an entity in the same position as the taxpayer’s parent 
would in any event have paid 0% dividends tax, as it held more 
than 25% of the shares in the taxpayer. The implementation 
of the SA/Sweden protocol, having regard to the operation of 
the Swedish MFN clause, would thus have had no impact on 
dividends tax on amounts paid to an entity in the position of the 
taxpayer’s parent as it held 100% of the shares. It would still have 
paid no dividends tax. In those circumstances SARS argued that 

the SA/Sweden protocol did not “limit” SA’s taxation on dividends 
paid by a comparable entity in the position of the taxpayer to 
something lower than it would otherwise have been. Such an 
entity paid no dividends tax before the SA/Sweden protocol and 
paid no dividends tax thereafter. SARS argued that the position 
would have been different in relation to dividends paid to Swedish 
entities that held between 10% and 25% of the shares in the 
SA company, but that is of no relevance to entities such as the 
taxpayer who held 100% of the shares. The argument was then 
that there was no change or introduction of a new MFN status 
which could affect the SA/Netherlands DTA. However, SARS’s 
argument related to only one specific category of shareholders 
and not all of them.

Only one limited subcategory of the category of dividends 
contemplated by Article 10(2)(a) of the SA/Netherlands DTA was 
already exempt from SA dividends tax under the SA/Sweden DTA 
prior to amendment by protocol. The exempt subcategory was 
outbound dividends to qualifying shareholders (i) holding more 
than 25% of the capital in the SA resident company, and (ii) in 
circumstances where those dividends were exempt from tax under 
domestic Swedish law. In all other cases, outbound dividends 
to qualifying shareholders (i.e. the category of dividends 
contemplated by article 10(2)(a) of the 

SA/Netherlands DTA) were taxable in SA; and these only became 
exempt after the SA/Sweden DTA was amended by protocol.

Based on the above, the Court rejected SARS’s argument. The 
Court stated the following:

“I agree with the appellant’s submission that the respondent’s 
argument, in reliance on this factual matrix, stands to be rejected. 
While one category of shareholders might have experienced no 
change in treatment, the other categories did, including the one 
at issue in this matter, namely a category where the shareholder 
holds more than 10% of the shares. Such a shareholder in Sweden 
had a change in treatment. From having to pay tax to South 
Africa of 5% it became exempted when Sweden became able to 
place reliance on the better treatment being afforded to Kuwait. 
Respondent’s reliance on this ground therefore fails.”

SARS’S SECOND ARGUMENT
This argument related to the interpretation of DTAs and the 
intention of the parties. SARS relied on the judgment of Bothma-
Batho Transport (Edms) Bpk v S Bothma & Seun Transport 

“SARS contended that the triggering 
of the Swedish MFN clause by the 
SA/Kuwait DTA does not amount to 
a limitation or change and therefore 
there can be no triggering of the 
Dutch MFN clause.”
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(Edms) Bpk 2014 (2) SA 494 (SCA) in respect of the principles of 
interpretation, in particular that one must apply the golden rule of 
interpretation after having ascertained the literal meaning of the 
word or phrase in question, in particular to have regard to −

•   The context in which the word or phrase is used with its 
interrelation to contract as a whole, including the nature and 
purpose of the contract;

•   The background circumstances which explain the genesis and 
purpose of the contract, i.e. to matters probably present to the 
minds of the parties when they contracted; and

•   Extrinsic evidence regarding the surrounding circumstance 
when the language of the document is on the face of it 
ambiguous, by considering previous negotiations and 
correspondence between the parties, subsequent conduct 
of the parties showing the sense in which they acted on the 
document, save direct evidence of their own intentions.

In Bothma-Batho it was stated that, whilst the starting point 
remains the words of the document, the process of interpretation 
does not stop at a perceived literal meaning of those words, but 
considers them in light of all relevant and admissible context, 
including the circumstances in which the document came into 
being. Interpretation is no longer a process that occurs in stages, 
rather it is one unitary exercise.

SARS argued that the Court must find the true intention of the 
parties and if the written words do not mirror that intention, the 
words should either be ignored, augmented and/or supplemented 
to give effect to the true intention. The Court must then consider 
whether the words result in absurd or unanticipated consequences 
or consequences that are contrary to what all contracting parties 
aimed to achieve.

SARS led evidence as to SA’s intention in concluding the DTAs 
and that the Netherlands had the same intention. SARS argued 

that SA decided to change its dividends tax regime, which 
was properly and legitimately motivated to align it with other 
countries. It renegotiated DTAs and when such negotiations 
concluded SA amended its law. It anticipated that all the countries 
would imminently ratify the DTAs, however, this did not happen. 
SA tried to remedy the situation, but SARS argued that the 
taxpayer is now exploiting an unanticipated, unforeseen and 
unfortunate occurrence. The contracting parties never meant for 
this to happen.

SARS then submitted that the Dutch MFN clause must be read 
as if it is restricted only to circumstances where preferential 
treatment is being afforded directly to another country in terms of 
a subsequent agreement and not indirectly through the operation 
of a provision in an agreement that is dependent upon the 
existence of another earlier DTA. SARS argued that the Court must 
consider the intention of SA and all other relevant parties with 
whom it negotiated and contracted. Then, in interpreting the SA/
Netherlands DTA there must be imputed a provision in terms of 
which any other DTA and specifically the SA/Sweden DTA refers to 
only a “future” better deal or treatment for its resident taxpayers.

As stated by the Court, SARS was asking that “..the court must, 
not only look at the words used but must inevitably also look to 
the intention of the parties utilising the various criteria comprising 
‘the circumstances in which the document came into being’. In 
doing that the court must find that the change of South African 
tax regime was the purpose of the agreement and if they were 
able, by some form of crystal ball, [to] foresee that Kuwait would 
not timeously ratify its agreement with South Africa they would 
have included more precise provisions in the treaties and the 
agreements must be read as if they were incorporated.”

The taxpayer, on the other hand, argued that the terms of the 
DTAs are clear, unambiguous and that there is no scope to look at 
the intention of the parties or the consequences of the taxpayer’s 
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interpretation or reading of the DTAs. The taxpayer had read the 
terms of the DTAs, structured its affairs accordingly and there is 
no scope to penalise it by the imposition of additional words into 
the DTAs so as to give effect to what SARS calls the true intention 
of the parties or the avoidance of unexpected circumstances. The 
DTAs are clear and there is no justification not to enforce them in 
accordance with their written terms.

The taxpayer relied on the case of The City of Tshwane 
Metropolitan Municipality v Blair Atholl Homeowners Association 
[2019] 1 All SA 291 (SCA) where it was stated that, since the 
Endumeni judgment, there has been a spate of cases in which 
evidence is allowed to be led in trial courts about the meaning to 
be attributed to words in legislation and written agreements. The 
Supreme Court of Appeal (SCA) has consistently stated that in the 
interpretation exercise the point of departure is the language of the 
document. Without the written text there would be no interpretive 
exercise. Courts have chosen to keep the admission of evidence 
within manageable bounds. The SCA had seen too many cases of 
extensive, inconclusive and inadmissible evidence being led.

The SCA referred to the case of KPMG Chartered Accountants 
(SA) v Securefin Ltd & Another 2009 (4) SA 399 (SCA) where that 
court confirmed that the parol evidence rule remains part of our 
law. If a document was intended to provide a complete memorial 
of a jural act, extrinsic evidence may not contradict, add to or 
modify its meaning. Second, interpretation is a matter of law 
and not of fact, and therefore a matter for the court and not for 
witnesses. Third, the rules about admissibility of evidence do not 
depend on the nature of the document, whether statute, contract 
or patent. Fourth, to the extent that evidence may be admissible 
to contextualise the document to establish its factual matrix or 
purposes or for purposes of identification, one must use it as 
conservatively as possible. The court was intent on ensuring that 
extrinsic evidence to contextualise a document was just that and 
did not extend beyond established parameters.

The Tax Court in the current instance agreed with the taxpayer’s 
argument that it should not consider the evidence led by SARS 
regarding the intention of SA, the Netherlands, Sweden and 
Kuwait in considering whether the taxpayer was liable to pay 
dividends tax in SA. It agreed that the provisions of the SA/
Netherlands DTA are clear and provide that, in the event of 
another state receiving preferential treatment from SA in the 
future, the Dutch resident must be given the same treatment. 
The Court further agreed that the Swedish MFN clause that 
provides that the residents of Sweden should receive the same 
preferential treatment as any other party contracting with SA 
applies regardless of when such other state’s residents obtain 
such preferential treatment. When the SA/Sweden protocol 
was concluded the residents of Kuwait already had preferential 
treatment and therefore the residents of Sweden were entitled to 
the same treatment. This is what the DTAs say. That having been 
determined, the Court stated that:

“…there are therefore no grounds upon which this court can find 
that certain words were missing from the Netherland’s agreement 

unless this court jettisons the parol evidence rule. This court 
cannot do so. It is bound by the rule and prevailing decision of 
the Supreme Court of Appeal. The foundational principles set out 
in KPMG do apply and as found in Blair Atholl there is no ground 
upon which they can be abandoned. Those principles continue to 
be applicable and as the court in Blair Atholl said; Endumeni, at 
603F, reaffirmed those principles and did not detract from them.”

The Court understood SARS’s frustration, however, it was of the 
view that it is the role of the executive and/or the legislature 
to remedy the problem. The Court cannot rewrite the DTAs to 
remedy the problem.

The Court arrived at its decision based on the principles of South 
African domestic law, and not international law or the Dutch Court 
decisions. The Court explained its reasoning as follows:
“The appellant placed significant reliance on decisions that have 
already been taken in courts in the Netherlands. This court has 
made its decision on South African domestic law, which in my view 
is the appropriate course, and there is no purpose served, on the 
merits of the decision, in referring further to either international 
law or the prior decisions of a foreign court or the principles of 
comity. The parties are ad idem that the principles applicable to 
the interpretation of international tax treaties in South African law 
and International Law are the same as those applied by our courts 
in construing statues and agreements.”

CONCLUSION
This judgment comes as a relief to many taxpayers who are 
currently engaged in similar disputes with SARS (and who 
may have followed the Dutch High Court and Supreme Court 
decisions), as it gives an indication as to how a SA court would 
apply the rules of interpretation to the DTAs. The judgment may 
also be of interest to taxpayers who had not previously considered 
interpreting the three DTAs in the manner referred to in the 
judgment.

Unfortunately, at the time of writing this article it was still unclear 
what SARS and/or National Treasury’s next step would be and 
whether they intended to appeal this judgment, terminate the SA/
Kuwait DTA unilaterally or whether the protocol to the SA/Kuwait 
DTA would be ratified with retrospective effect (as was the case 
with the SA/Cyprus DTA).  ■

“This court has made its decision on 
South African domestic law, which in 
my view is the appropriate course, 
and there is no purpose served, on 
the merits of the decision, in referring 
further to either international law or 
the prior decisions of a foreign court 
or the principles of comity. ”
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