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T he year started on a rough ride 
because of the VAT increase as 
announced in the Budget Speech. As 
accountants will testify the  transition 
to the new VAT rate is saddled with 
complexities when completing 

the VAT 201 form. The tax team at SAIPA has 
demonstrated its commitment to help members 
in this regard – a tax representative from SAIPA 
has visited various local members’ district forums 
throughout the country and convened a presentation 
titled ‘Managing the change in VAT rate’. This 
presentation dealt with the practical consideration 
when completing the VAT 201 form. 

In this edition of Tax Professional, we have a strong 
focus on Value-Added Tax, this is in light of the 
recent changes made to the VAT rate to 15%. We 
look at how the new rate impacts on tax practitioners 
in general and how the new rate should be applied, 
we also consider the impact of VAT on contracts, 
Corporate Social Responsibility and reward 
programmes such as eBucks.

It is noted that there is a panel formed by National 
Treasury to review the list of zero-rated items. 
This review will investigate how the needs of the 
vulnerable can be further accommodated. 

Tax morality continues to be a factor that needs to 
be looked at because there is a general trend of 
non-compliance with tax regulations. High levels of 
tax evasion may cause an increase in non-compliance 
which in turn causes a decrease in revenue collection 
for the government. A decrease in revenue will affect 
the efficient running of government departments 

where for example, health services at hospitals and 
clinics will be affected. Some of the causes of low tax 
morality are corruption, lack of accountability and 
lack of consequence management because those 
who pay taxes stop paying, and it is not correct to 
do this. 

Another issue that continues to be present on the 
tax agenda is that of transfer pricing. Transfer pricing 
has become far more onerous to organisations 
and tax practitioners alike due to the extensive 
documentation requirements and the many filing 
deadlines. In this issue we feature an article on how 
multinationals can reduce the cost of transfer pricing.

Cryptocurrencies have arrived, and many businesses 
are now accepting Bitcoin as a form of payment for 
goods and services. In a recent media statement 
SARS has taken a position on this issue. In an 
insightful article by NWU Associate Professor, Pieter 
van der Zwan, examines the VAT implications of 
cryptocurrencies.

The 2018 Tax Season is upon us and we, Tax 
Professionals, should as be ready for it, and good 
luck to all of you! This year’s tax season is going 
to require a different kind of planning for both tax 
practitioners and their clients due to SARS reducing 
the filing season period.

Sugar
Sugar Ntwampe
Tax Specialist, SAIPA-CoTE
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INDUSTRY INSIGHTS

The morals and 
         ethics of tax 

Samantha du Chenne, freelance writer

Tax morality: 

Tax morality – the willingness of individuals to pay their taxes and comply 
with tax laws – is driven by several factors which work in combination to 
define whether people feel inclined or disinclined to contribute to the tax 
revenue of their country. At times, these factors are so negative that they 
accumulate to cause a break down in morality.
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WHAT IS TAX MONEY SPENT ON?
The first factor driving tax morality is what the taxes are spent on, 
says Ettiene Retief, Professional Accountant (SA) and Professional 
Tax Specialist (SA). In South Africa, with its recent history of 
corruption and mismanagement of funds, this is often unclear. 
“Steps must be taken to stamp out corruption if the tax morality of 
ordinary South Africans is to improve,” he insists. 

Secondly, people want to know what they’re getting for their 
money. Retief points out that South Africa is a country where the 
bulk of tax is paid by a small base of wealthy people, yet they 
see little in return in terms of infrastructure improvement and 
development. “Wealthy individuals are still paying for private 
schooling, security, medical aid and the like, therefore they’re not 
seeing the value for the tax they pay,” he says. 

In countries such as Norway and Sweden, Retief compares, there is 
a very clear vision in terms of what people put in in terms of the tax 
they pay and what they receive in return. As such, these countries 
have a very strong sense of tax morality amongst their citizens. 

He adds that another factor affecting tax morality relates to how 
taxes are collected and whether the public have faith in the tax 
authority to help them resolve problems, address issues and 
positively engage with them. To this end, Retief points out that with 
SARS under new leadership, many of its more negative problems 
are being resolved. “Change takes place from the top down and 
one can already see a more positive outlook from within SARS, 
which sends an optimistic message about the tax authority’s ethics 
and morals. Added to this is President Cyril Ramaphosa’s clear 
stance around rooting out corruption, which has a knock-on effect 
in terms of making the public feel better.”

CORRUPTION, COMPLIANCE AND COLLECTION
Sugar Ntwampe, SAIPA’s Tax Specialist, says South Africa is indeed 
facing a new dawn, one where those who are corrupt will be held 
accountable. She admits that SARS has faced challenges around 
leadership in the past but says these are being addressed. “At the 
same time, SARS is doing well to educate the public around why 
they pay taxes and how to go about it, while creating awareness of 
the consequences of tax evasion,” she says. 

Ntwampe adds that the tax authority should be a trusted institution 
and that the higher the level of trust, the higher the level of 
resultant compliance. On the other hand, corruption tends to 
decrease morality, increase non-compliance and ultimately reduce 
revenue collection. 

The lack of education around tax, as well as knowledge about 
how to pay it, are unwitting elements that add to non-compliance, 
Ntwampe continues. However, she says that SARS has worked 
hard to create public service campaigns that provide this necessary 
education, as well as to make the process of completing tax returns 
as user friendly as possible. 

In an environment where tax morality is threatened by corruption 
in government and mistrust in the tax authority itself, people start 
to question why they should bother paying their taxes. And while 
the country may be on the road to recovery, Retief warns that 

this is not something that can happen overnight – trust takes time 
to be rebuilt, even though we have a new president and SARS 
commissioner. 

TAX EVASION 
Tax evasion is always a challenge because tax evaders benefit 
themselves at the expense of the country’s resources, says Faith 
Ngwenya, Technical Executive at SAIPA. “While it is not easy to be 
conclusive on the extent of tax evasion in South Africa, just going 
by the revenue shortfalls that we have seen in the last few years, 
there is an indication that these are in part due tax to evasion,” she 
points out. 

Numerous Minsters of Finance have, over the past few years, 
announced voluntary disclosure programmes which allow 
taxpayers who have not been honest in their tax declarations 
(especially regarding off-shore investments and business interests) 
an opportunity to come clean, thus avoiding the imposition of 
understatement penalties and other administrative penalties. 

That said, there are still severe consequences to tax evasion. “Quite 
simply, if the government does not collect sufficient taxes, it cannot 
perform its mandates or service its people,” Ntwampe comments.

Moreover, says Ngwenya, tax evasion is illegal and any 
taxpayer found guilty faces criminal charges which may result 
in imprisonment. Non-compliance on the other hand leads to 

“Wealthy individuals are still paying 
for private schooling, security, 
medical aid and the like, therefore 
they’re not seeing the value for the 
tax they pay.”
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INDUSTRY INSIGHTS

penalties and interest being levied on the guilty taxpayer. In 
addition, non-compliant taxpayers lose out on certain services – for 
example, they will not be able to get a clear tax status report.

AN UNSUSTAINABLE TAX MODEL
South Africa has a distorted tax base, says Retief. There is a large 
pool of unemployed and low-income people who make use of 
social grants, a smaller middle class and an even smaller group 
of higher income groups, who essentially pay the majority of the 
country’s taxes. As such, the minority of people pay tax and support 
the rest of the country. 

South Africa differs from most other countries in this regard. 
According to Retief, South Africa’s current model is unstainable. In 
Norway and Sweden, for example, society has evolved differently, 
with advanced tax models whereby all earnings are a matter of 
public record. Furthermore, people take tax morality very seriously 
and would not think twice about reporting a neighbour for 
suspicious behaviour. 

“The Norwegian and Swedish models wouldn’t work in South 
Africa, but the point is that it is possible for countries to evolve to 
this extent. As far back as when Pravin Gordhan was Minister of 
Finance, he warned that our tax model is not sustainable and that 
we would do better to ‘teach people to fish’ than merely have them 
supported by wealthier economic groups,” Retief reports.

Moreover, expecting the wealthiest citizens to bear the brunt for 
those who do not pay tax may further contribute to the lack of tax 
morality, particularly when those tax payers not seeing any results 
in terms of where that money is being spent – either to benefit 
themselves or the community at large. In fact, people become less 
eager to increase their earnings as they believe they will simply be 
taxed more – or they will try to conceal their earnings off shore or in 
other ways, he cautions. 

Retief adds that to this end, Ramaphosa’s new government was 
forced to make the tough, and significantly unpopular decision of 
increasing the VAT rate, in a bid to amend the situation. 

THE ROLE OF THE TAX PROFESSIONAL 
Tax practitioners play a critical role in terms of maintaining – or 
reducing – tax morality amongst their clients. “Tax practitioners can 
unwittingly play a role in tax evasion if clients do not provide them 
with all the information they require, or they are not given access 
to all the documentation they need that will indicate a clients’ true 
earnings,” says Ntwampe.
 
Of course, there are also instances where the practitioner colludes 
with the client in terms of non-disclosure of assets and earnings. 
“As tax specialists, it is our professional responsibility to take an 
ethical and moral position when a client approaches us wanting 
advice in terms of how to evade his or her taxes,” Retief believes, 
adding that it is the responsibility of the practitioner to educate the 
client of the dire consequences of tax evasion and non-compliance. 

In fact, the industry as a whole has an important role to play in 
terms of setting the rules of engagement with clients, encouraging 
compliance and ensuring that perceptions around the tax authority 
and payment of tax is positive. 

“Section 240A of the Tax Administration Act requires all tax 
professionals to become members of the professional bodies 
relevant to their specific qualification, adhere to regulated codes 
of conduct, register with SARS and have completed particular 
qualifications in order to practice in the field,” advises Ntwampe. 
She believes that the stringent regulation of the profession goes 
a long way to combat challenges around morality within the 
profession. 

Ultimately, tax compliance is the statutory responsibility of every 
taxpayer, Ngwenya informs, adding there is no justification for 
non-compliance on the grounds of tax morality. However, if South 
Africa is to improve revenue collection there is a need to root 
out corruption together with fruitless and wasteful expenditure 
in government and SOEs (state owned entities). “Improving tax 
collection services and providing the taxpayer with an outstanding 
service on all areas of tax support will make tax compliance a 
smoother, more seamless experience,” Ngwenya believes. ■

“Tax practitioners can unwittingly play 
a role in tax evasion if clients do not 
provide them with all the information 
they require, or they are not given 
access to all the documentation they 
need that will indicate a clients’ true 
earnings.”
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BOOK REVIEW

The Great Multi-national Tax Rort: 
How We’re All Being Robbed

The title of the book is likely to suggest 
that it aims to stir unnecessary emotions, 
and raise alarmist bells, given the fact that 
such a highly controversial subject matter, 
namely the activities of multi-national 
companies in relation to tax, constitutes 
its core subject. Instead, this book is well-
researched and succinct when explaining 
complex international tax behaviour and 
more importantly, written in a style that is 
easy to read.

This book has many stunning features:

It is written by a former deputy-governor of the Australian Tax 
Office (ATO) – an expert on transfer pricing and profit repatriation 
by multinationals. Previously Martin Feil worked as an industry 
policy consultant, owned trucks, warehouses and container yards, 
thereby earning him the reputation of a ‘former poacher turned 
gamekeeper’.

Unlike The Panama Papers which dealt with individuals and their 
tax advisors, this book deals with the behaviour of multinational 
corporations and their highly paid tax advisors.

The book explains how multinational corporations avoid their tax 
liability using transfer pricing. In addition, it explains the mechanics 
of transfer pricing and further alleges that it is a dangerous weapon 
of global mass financial transaction.

The four global accounting firms (PricewaterhouseCoopers, Ernst 
& Young, KPMG and Deloitte) and their tax advisors are held 
responsible for the tax behaviour of the multinational corporations. 
The four global firms are alleged to keep their clients for decades 
and provide advice to clients not only on tax issues but also in other 
areas involving mergers, disposals and acquisitions. The revenue 
earned by the top four accounting firms rendering transfer pricing 
advice is colossal.

An excellent summary of the UK parliamentary report of the 
transfer-pricing practices of the Big Four accounting firms is 
provided in this book. There is also a detailed reply from the Big 
Four accounting firms on the OECDs action plan to counteract 
transfer pricing policy.

By Martin Feil: Scribe Publications. 242 pages. 2016
ISBN: 978 1 925228908. 

A concise explanation is given on how national economies can 
collapse by transfer mechanism. The Australian economy is cited as 
an example.

References are made to transfer-pricing court cases such as The 
Chevron Case (beginning in 2014), the Roche Pharmaceuticals case 
(2008) and the SNK Australia case (2011). The latter two cases have 
been concluded with the taxpayers emerging as winners.

There is a terrific narrative on many of the Australian local industries 
within the context of profit-shifting and base-erosion, such as 
the growth of online companies, textiles, clothing and footwear 
industries, motor car manufacturing sector – the narrative on 
the motor car industry is particularly important because it is 
fundamentally relevant for the South African experience.

There is an important chapter on the relationship between Double 
Tax Agreements (DTAs) and tax havens.

This book makes valuable comments on Australia’s development of 
tax legislation relating to transfer pricing. 

Of course, mention is made of some of the inner workings of the 
Australian Tax Office (ATO) in relation to transfer pricing audits.

The practical experiences of the ATO, in relation to transfer pricing 
mechanisms, auditing of these mechanisms and the changes to 
legislation in these areas are valuable insights that must not be 
overlooked.   ■

Reviewed by Mahomed Kamdar, Tax Advisor, SAIPA
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TAX TECHNICAL

– The saga continues…
Mahomed Kamdar, Tax Advisor, SAIPA

The new VAT rate  

1   Section 22 (3) (b) of the VAT Act

T he new VAT Rate of 15% has been enforced for a while now, 
the VAT 201 form will still have to disclose some transactions 

at 14% and some transactions at 15% in the same VAT 201 form. 
The dilemma of selecting the correct VAT rate will still be with many 
vendors for many more months in the future.

It is likely that some of the following transactions with still be levied 
at 14% in the coming months. These include:

•  Organisations issuing invoices to their existing members based 
on their historical practices, for example, SAIPA;

•  SABC TV licences issued in December 2017 for the 2018 
calendar year;

• Some progressive/successive/periodic supplies;

•  Lay-by agreements when the considerations for supply is  
R10 000 or less per invoice and is accompanied by the 
payment of a deposit;

•  Contracts legally concluded for the building of residential 
property before 1 April 2018; and

•  Non-settlement of debt -declare output tax when the 12-month 
period has expired1.

1.  THE CORRECT APPLICATION OF THE NEW VAT RATE 
RULES – FURTHER CLARIFICATIONS

  The change in the VAT rate has not caused consternation in 
society only but has caused anxiety amongst professional 
accountants and the tax practitioners. The SAIPA tax help desk 
is still receiving many queries regarding the application of the 
correct VAT rate. 

  The fundamental basic time of supply rule, that is, the earlier of 
cash or invoice issued, still applies. During the transition period 
for the change in the VAT rate the additional specific rules must 
be given consideration.

  For this article we refer to the two transitional rules as VAT rate 
rules as VAT Rate rule 1 and VAT Rate rule 2.

1.1  VAT Rate Rule 1 – Date of delivery of goods/date services 
performed

  With reference to goods/services delivered before 1 April 2018 
but both cash received, and invoice issued after 1 April 2018, 
then the date of delivery of goods and service is relevant and 
determines which VAT rate to use.

  The transition rule triggers VAT based on delivery of goods and 
services. Basic VAT rules will always apply but to accommodate 

the change in VAT rate, specific transitional rules apply. This 
VAT rate rule supersedes the general VAT rule in respect of 
what VAT rate to use.

1.2 VAT Rate Rule 2 – 21-Day Rule: anti-avoidance rule
  In instances when the transition is completed after 21 February 

2018 and before 1 April 2018, but goods/services are delivered 
21 days after 01 April 2018, that is, on 23 April 2018 or beyond, 
the transactions are taxed at a rate of 15%.

  However, if the goods/services are delivered within 21 days 
after 01 April 2018, that is, for example, on 15 April 2018, the 
transactions are taxed at a rate of 14%.

  The best way to understand VAT Rate Rule 2 and which 
distinguishes it from VAT Rate 1, is to think that it is possible to 
issue invoices or make payment after the Minister of Finance 
made the announcement on Budget Day – Wednesday, 
21 February 2018 and before 1 April 2018, to avoid using 
the increased VAT Rate. Under these circumstances, the 
determination of the VAT rate to use in the VAT 201 form will 
be as per the VAT rate rule 2. The vendor attempts to design a 
scheme to avoid the increase in the VAT rate by trying to apply 
the basic VAT rules.

Illustrative examples are required to demonstrate the working of 
these two VAT rules. 

ILLUSTRATIVE EXAMPLE 1 – ASSUMING THAT THE VAT 
RATE DID NOT CHANGE
a)  A company sold goods worth R342 000 (VAT Inclusive) to a 

customer. The customer paid the amount on 28 March 2018, 
but the goods were invoiced and delivered on 05 April 2018.

b)  A company sold goods (no delivery occurred) worth  
R171 000 (VAT inclusive) to a customer. The customer was 
invoiced on 24 March 2018, but the cash was only received 
on 11 April 2018. 

Determine the rate at which the output tax should calculated 
for the VAT 201 form for the period ending 30 April 2018.
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SOLUTION 
If the VAT rate did not change
a)  The general supply rule will apply because the amount 

of R342 000 was paid on 28 March 2018. Therefore, VAT 
triggered on this date and if the vendor belongs to the B tax 
period (ending 30 April 2018), then the output tax levied will 
be at 14% = R42 000.

b)  The customer was invoiced on 24 March 2018; hence VAT 
is triggered according to the general supply rule. Output 
taxation 14% = R21 000.

APPLYING THE VAT RATE CHANGE FROM 14% TO 15%
a)  The rule 1 of VAT rate is applicable – refers strictly to date of 

delivery of goods. Although the supply date is still 28 March 
2018, but the VAT rate is determined by the date of delivery 
which is on 5 April 2018 then the VAT rate is 15% and output 
tax levied will be R44 609 (field 1 in VAT 201) – additional 
amount of R2 609.

b)  The rule 1 of the VAT rate is applicable – it refers strictly to 
the date of delivery of goods. Although the supply date is 
still 24 March 2018, but no delivery occurred before 1 April 
2018. Therefore, it is likely that delivery will occur after 1 
April 2018.The VAT rate, in this situation, equals 15% and 
output tax levied will be R22 304 – an additional amount of 
R1 304 – use the field normally used to declare output tax, 
that is, field 1 of VAT 201 form.

ILLUSTRATIVE EXAMPLE 2
Municipality X in Gauteng issued a bill on 2 April 2018 for 
electricity (R800 – VAT included) and a separate line item for 
property rates (R315 – VAT including). The municipality issues 
both electricity and property rates in arrears, that is, for the 
period ending 31 March 2018.

What VAT rate must be applied to this transaction? What input 
tax may a vendor claim – given that all items in the bill are used 
for enterprising purposes? 

SOLUTION
It is given that the municipal bill was issued in arrears, implying 
that the services were rendered in the previous month, that 
is, in March 2018. Although no payment was made in March 
2018, and no invoice was issued in March 2018, the actual 
consumption of the services occurred in March 2018, and 
therefore, the VAT rate is at 14%. This is in terms of the 1st rule 
for the change in VAT Rate.

Input tax to be claimed by the vendor
Electricity Bill R800 x 14/114 R98
Property rates R315 x 02 /114 R0
Total input tax  R98

The input tax of R98.00 can be claimed by inserting the amount 
in field 18 ‘Other’ of the VAT 201 form.

ILLUSTRATIVE EXAMPLE 3
Stationery sold to Company A for an amount of R15 000 (ex 
VAT). All parties are vendors. The invoice was issued, and 
payment was made on 30 March 2018. Delivery of stationery 
occurred on:

a) 4 April 2018
b) 28 April 2018

What VAT rate must be applied to this transaction? What is 
Company A’s input tax, given that the stationery is used for 
enterprising purposes?

SOLUTIONS
a)  As the goods were delivered on 4 April 2018, the 2nd rule for 

the change of VAT rate applies. The stationery was delivered 
within the 21 days post new VAT rate effective date April 
2018, and therefore, 14% is the VAT rate. 

Input tax = R15 000 x 14% = R2 100 can be claimed. 
In field 18 ‘Other’ of the VAT 201 forms for Company A.

b)  The following is given: As stationery was delivered on 28 
April 2018, the 2nd rule for the change of VAT rate applies. 
The stationery was delivered after the 21-day rule i.e. after 
23rd April 2018, and therefore, 15% is the VAT rate. 

Input tax = R15 000 x 15% = R2 250 can be claimed.
In field 15 ‘Other’ of the VAT 201 forms for Company A.

2. THE IMPORTATION OF GOODS
  The correct application of the VAT rate when importing goods/

services is still providing a challenge for tax practitioners. There 
are no transition rules in respect of imported goods when the 
VAT rate has changed.

  The specific time of supply rule triggers the VAT when goods 
are imported. The specific time of supply rule is triggered when 
the goods have physically entered the country, or the goods 
have been entered for local consumption at the customs office.

  However, the VAT Act makes references to two situations when 
goods are imported. These are:

 •   Importing of goods from Botswana, Lesotho, Namibia & 
Swaziland (BLNS countries)

 •   Importing of goods from the rest of the world (Non-BLNS 
countries)

2   VAT is at zero rate for property rates.

“The change in the VAT rate has not 
caused consternation in society only 
but has caused anxiety amongst 
professional accountants and the tax 
practitioners.”
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2.1 Importing of goods from BLNS countries
  Time of supply rule: The time of supply rule is the time when 

goods enter South Africa – this is when goods physically enter 
South Africa via a designated commercial port.

  The date when the goods enter South Africa will determine the 
VAT Rate – if the goods entered South Africa after 1 April 2018, 
then the rate is 15%.

  VAT payable on goods imported from BLNS countries is based 
on the prevailing date when goods entered South Africa. The 
VAT calculation is based on the custom duty value but excludes  
the 10% uplifting charge.

  When completing the VAT 201 form, the following fields must 
be completed:

 •  Capital goods imported use field 14A

 •  Import of non-capital goods use field 15A

2.2  Importing of goods from the rest of the world! (Non-BLNS 
countries)

  Goods imported from the rest of the world to South Africa must 
be cleared for home consumption by Customs & Excise – which 
also collects the tax. It is possible for the goods to be cleared on 
the same date as the date of importation. In practice, very often, 
there is a difference between the date of actual importation and 
the date that the goods are cleared.

  Time of supply rule: The time of supply is when the goods are 
cleared for home consumption. The date when the goods where 
cleared for home consumption determines the VAT Rate.

  VAT payable on goods imported from BLNS countries is equal 
14%/15% of the custom duty value – plus the 10% uplifting 
charge.

3. THE IMPORTATION OF SERVICES 
  With reference to the importation of services, we also have two 

situations described in the VAT Act.

 These are as follows:
 •   The foreign supplier of services is not registered with SARS as 

a vendor, and
 •   The foreign supplier of services is registered with SARS as 

a vendor – commonly, referred to the supply of electronic 
services by non-residents

3.1  The foreign supplier of services is not registered with SARS 
as a vendor

  According to the VAT Act, imported services is defined as 
follows:

 •   By a supplier that is not a resident of South Africa or does not 
conduct business in South Africa;

 •   The recipient of the service must be a resident of South Africa; 
and 

  •   The services must be used in South Africa for the purposes of 
making non-taxable supply (for example, private use).

TAX TECHNICAL

In other words, VAT is payable when the vendor (or non-vendor) 
imported services is used for the purposes other than (non) the 
making of taxable supplies.

Time of supply rule: Imported service occurs on the earlier of the 
dates of:
•  The issue of an invoice, or
•  Making of any payment by the recipient.

So, if the ‘imported service’ was purchased after 21 February 2018 
but before 1 April 2018, the transitional rule applies. SARS will apply 
the 21-day rule. The applicable VAT Rate is determined by what 
date the service was physically (electronically) delivered to the South 
African resident who used the service for non-supply purposes.

3.2  The foreign supplier of services is registered with SARS as 
a vendor – commonly, referred to the supply of electronic 
services by non-residents

  The definition of “enterprise” for VAT purposes has been 
extended to include the supply of certain electronic services by 
foreign e-commerce suppliers in respect of which, at least, any 
two of the following three circumstances apply:

 •   The recipient of those electronic services is a South African 
resident;

  •   Payment for such electronic services originates from a South 
African bank account; and 

 •   The recipient of such electronic services has an address (for 
example, residential, business or postal) in South Africa. 

•  Music DVDs   

•   Games and games of chance

•   Subscription  
services

•   Internet-based auction services

•   Educational  
services  

THE DIFFERENT TYPES OF SERVICES  
ARE BROADLY DEFINED AS:
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Exchange4free is a Foreign Exchange Broker regulated by the South African Reserve Bank and an authorised Financial Services Provider         FSP - 47434
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Free SARS
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Foreign Exchange Service

3   Paragraph (b)(vi) of the definition of “enterprise” read with section 23(1A).

The abovementioned services must be supplied for a consideration 
and by means of an electronic agent, electronic communication or 
the internet to constitute “electronic services” for VAT purposes.

Non-resident suppliers of electronic services are required to register 
for VAT at the end of the month in which the total value of the 
taxable supplies exceeds R50 0003. The non-resident suppliers 
of electronic services to South African residents, would become 
liable to register at the end of any month in which the threshold 
of R50 000 has been met. The foreign supplier must apply within 
21 business days of becoming liable to register. Many major 
international suppliers of electronic services, such as, I Apple, 
Yahoo, Google, Amazon, Takealot.com, Oracle and IBM have (or 
would have) applied to SARS for VAT registration by now.

If the non-resident supplier of electronic services is registered as 
a vendor, the supplies concerned are not regarded as imported 
services (explained in 3.1 above). Instead, the non-resident supplier, 
being a vendor, will charge VAT and issue invoices under normal 
VAT rules, as taxable supplies, made in the course and furtherance 
of an enterprise carried on by that non-resident in the RSA. The 
vendor can deduct the VAT paid as input tax if acquired for taxable 
purposes.

The time of supply of electronic services is the earlier of the time 
that an invoice is issued by the supplier, or any payment is made by 
the recipient in respect of that supply. By referring to the new VAT 
rate rules, the vendor must determine which VAT rate will apply in 
his/her given circumstances. 

EXPORT OF SERVICES/GOODS WITH REFERENCE TO 
SECOND-HAND GOODS
Generally, the export of goods and services to a resident of a 
foreign country is zero-rated. 

The only exception to the rule is when second-hand goods are 
exported, and notional input tax have been claimed as per the VAT 
Act by the exporter of the second-hand goods.

In other words, the exporter of the second-hand will have to levy 
output tax and the VAT rate will be equal to the rate used on 
original purchase price – the output tax will equal the notional input 
tax claimed by the vendor exporting the good, irrespective of the 
selling price of the second-hand good to the non-resident client. ■



TAX TECHNICAL

The hype around cryptocurrencies may have slowed down amongst individuals 
hoping to make a quick profit from it as the prices fell significantly over the past few 
months. Interest from businesses and governments in these currencies is however 
steadily increasing. Developments such as the regulation of cryptocurrency markets, 
consideration of it by the courts across the globe, development of products based 
on blockchain technology and fundraising involving coin issues by business would 
suggest that cryptocurrencies may become a part of daily activities in future.

Cryptocurrencies 
& VAT
Pieter van der Zwan, Associate Professor – NWU

12     TAX PROFESSIONAL



A n increase in the use of cryptocurrencies would 
impact the operation of the VAT system. VAT is 
imposed on consumption in the economy. If the 
use of cryptocurrency becomes more widely used 
as a method of payment for such consumption, 

this is likely to be where the impact on the VAT system would 
arise from. Further questions could arise from activities, such 
as speculative trading or investing in cryptocurrencies, but it 
is submitted that this is perhaps a secondary issue from a VAT 
perspective.

FUNDAMENTAL IMPACT
In the context of business-to-consumer transactions, VAT is 
imposed on the supply of goods or services to a customer by a 
VAT vendor (supplier). In a typical transaction, the supplier could 
supply goods, for example, a tin of coffee powder, to the value 
of R100 to the customer and would be required to charge VAT of 
R15 (at a rate of 15%) on the supply of the goods. The customer 
will deliver money to the vendor in exchange for the goods. The 
supply of money is excluded from being goods or services. The 
customer does therefore not make a supply of any goods or 
services in this process in respect of which it needs to account for 
VAT. 

As a person who acquires the goods or services for purposes of 
personal consumption (as opposed to using it to make supplies 
in its own business activities), the customer cannot deduct input 
tax. This leaves the customer in a position where it bears the final 
burden of the R15 VAT charged. At the end of the VAT period, 
the VAT vendor (supplier) is required to pay the total of all the 
VAT charged to its customers during the period to SARS. From an 
administrative perspective, the supplier collects and administers 
the VAT on the consumption on all its customers, as opposed to 
SARS having to collect the VAT from each customer consumer 
of the goods or services, even though the customer bears the 
economic cost of the VAT.

The fundamental question posed by cryptocurrencies in a 
business-to-customer VAT context is whether cryptocurrencies 
should be treated like money or rather as goods or services. If 
it is treated in a similar manner to money, the overall outcome 
would be like the transaction described above. If, however, the 
cryptocurrency is treated as a good or service (assume a service 
for the discussion below), the position changes as follows:

•   The customer now supplies services to the supplier in exchange 
for the goods (tin of coffee powder). This transaction becomes 
a barter transaction for VAT purposes where goods are 
exchanged for services. The goods (tin of coffee powder) is 
the consideration that the customer receives for supplying the 
cryptocurrency to the VAT vendor.

•   If the customer, during a 12-month period, supplies enough 
services (cryptocurrency units) in exchange for consideration 
(such as the tin of coffee powder), the customer could be in 
a position where it may on a voluntary basis, or possibly be 
mandatorily required to register as a VAT vendor based on the 
services (cryptocurrencies) supplied by it.

•   The barter transaction between the two vendors (supplier who 
supplies goods (tin of coffee) and customer who supplies the 
cryptocurrencies) requires both parties to account for output 
tax on their supplies, even though no cash exchanges hands.  
The supplier of the goods (tin of coffee powder) still needs 
to account for output tax of R15, as would have been the 
case before. The customer, as supplier of the cryptocurrency, 
also needs to charge R15 output tax on the consideration 
(tin of coffee powder) it receives for the service supplied 
(cryptocurrency delivered). 

•   As the supplier acquires the cryptocurrency to utilise in its 
business activities (for example, paying its supplier), the 
supplier would arguably be entitled to deduct input tax 
to the amount of the VAT charged by the customer. The 
supplier is therefore in a neutral tax position as the input tax 
offsets the output tax it needs to account for. The customer 
however still acquires the goods (tin of coffee powder) for 
personal consumption and can therefore not claim input tax 
on the acquisition of these goods. This leaves the customer 
in a position where it needs to account for a net-output tax 
position. The customer still bears the burden of this 15% VAT 
on the transaction in terms of which is acquires goods (tin of 
coffee powder) for personal consumption. 

“The fundamental question posed 
by cryptocurrencies in a business-
to-customer VAT context is whether 
cryptocurrencies should be treated 
like money or rather as goods or 
services. ”
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•   SARS would now be required to administer and collect 
VAT from each customer who is now in a net-output tax 
paying position, while the supplier is in a nil VAT position. 
It is submitted that this would be a fundamental and 
administratively unfavourable change from the fiscus’ view.

Based on the above fundamental analysis, it is submitted 
that there are strong grounds to support an argument that 
cryptocurrencies should be treated similarly to money for VAT 
purposes to avoid this fundamental shift in the VAT administration 
system. However, some counterarguments could arise on the 
basis that persons would then be able trade cryptocurrencies, like 
any other trading stock, without these trades attracting VAT while 
the supply of any normal trading stock would attract VAT. This 
argument can however be countered by the fact that the current 
exemption of the supply of foreign currency also allows trading of 
such foreign currencies without attracting VAT.

LEGISLATIVE ANALYSIS
The National Treasury indicated in the 2018 Budget Review 
that it is looking into amendments to the VAT Act to address 
cryptocurrencies. In brief, it is submitted that the current 
legislative position appears to be the following:

•   VAT is imposed on the supply of goods or services by VAT 
vendors. Registration as a VAT vendor is linked to whether 
a person carries on an enterprise where it supplies goods or 
services for consideration.

•   Goods are defined as corporeal movable things, fixed property, 
any real right in any such thing or fixed property, and electricity. 
Services are defined as anything done or to be done, including 
the granting, assignment, cession or surrender of any right or 
the making available of any facility or advantage. Given the 
wide definition of services, the transfer of cryptocurrency, not 
being corporeal items, would arguably be a service as defined.

•   Both the definitions of goods and services exclude the supply 
of money. Money is defined as coins and paper currency 
issued by the SARB, coins or paper currency of any other 
country which is used or circulated or intended for use or 
circulation as currency or bills of exchange, promissory notes, 
bank drafts, postal orders or money orders. If these items are 
disposed of as a collector’s piece, investment article or item of 

numismatic interest it is no longer considered to be money for 
VAT purposes. It is submitted that cryptocurrencies that are not 
issued by a government or a specific counterparty are unlikely 
to meet this definition of money.

•   Lastly, the supply of the cryptocurrency as a service could still 
fall outside the VAT system if its supply is exempt. The supply 
of financial services is exempt from VAT. It was held in foreign 
case law that a bitcoin, one of the main cryptocurrencies in 
circulation, is not an equity or debt security, which are two of 
the categories of financial services listed in the VAT Act. The 
supply of currency also constitutes a financial service. Currency 
is defined as any banknote or other currency of any country, 
except when used as a collector’s piece, investment article, 
item of numismatic interest, or otherwise than as a medium of 
exchange. Unless the cryptocurrency is a currency of another 
country, it will not meet the definition of currency for VAT 
purposes.

•   The brief analysis above leaves one in a position where the 
transfer of a cryptocurrency is likely a supply of service, which 
is not a financial service, except if the cryptocurrency is issued 
by another country or is the currency of another country. Such a 
supply of a service should strictly speaking be considered and 
accounted for VAT purposes.

In a media statement issued on 6 April 2018, SARS indicated that 
pending policy certainty it will not require VAT registration as a 
vendor for purposes of the supply of cryptocurrencies. Businesses 
and customers that utilise cryptocurrencies in their dealings should 
keep a keen eye on developments in this regard as the effect 
could be significant, as illustrated in this article. ■

“...there are strong grounds 
to support an argument that 
cryptocurrencies should be treated 
similarly to money for VAT purposes 
to avoid this fundamental shift in the 
VAT administration system. ”

TAX TECHNICAL
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Applying the new VAT 
rate rules and contracts 
(whether or not under suspension clauses)

Mahomed Kamdar, Tax Advisor, SAIPA
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I n the property development environment, it is normal to 
expect a high volume of pre-sale where contracts to build 
property are concluded well in advance (it could be between 
three and twelve months) before the actual construction of 

buildings could commence. This article investigates what VAT rate 
should be used under the different abovementioned situations. 
Although references are made to capital gains tax and contracts, 
this is only for the purposes of clarity. The article is not crafted to 
deal with the implications of capital gains tax.

SUSPENSIVE VS RESOLUTIVE CONDITIONS
A suspensive condition suspends the full operation of the obligation 
under a contract and renders it dependent on the occurrence of a 
future event. A clause which states that a sale will be confirmed only 
if a mortgage bond of a specified amount is obtained by a specified 
future date or which states that the sale is subject to the buyer 
being able to dispose of an existing residence by a future date are 
typical suspensive conditions. But a suspensive condition must be 
distinguished from a term of a contract. 

A resolutive condition on the other hand is one in which the 
continuance of the operation of the agreement is made to depend 
upon the happening of a future event. With a resolutive condition 
there is no postponement of the disposal. Example 2 below 
demonstrates the effects of a resolutive condition in a contract.
 
WHEN IS A CONTRACT CONCLUDED?
With reference to capital gains, the time of disposal for an 
unconditional agreement is the date on which the agreement is 
concluded [para 13(1)(a)(ii)]. The date of conclusion of an agreement 
is a matter to be determined in accordance with the law of contract 
and will depend on the facts of the case. 

•   A contract will be concluded when agreement is reached 
between the parties. 

•   Agreement is reached when the parties are aware that they agree 
with each other. 

•   They will be aware that they agree when the offeror receives 
communication of the offeree’s acceptance. 

There are exceptions to these rules. These include:
•   A contract negotiated through the post is concluded by the 

posting of the letter of acceptance, and not when the letter is 
received by the offeror.

•   The general rule can be varied by the offeror stipulating the 
method of acceptance.

EFFECTIVE DATES
It is common practice for parties to insert an ‘effective date’ in 
an agreement of sale which differs from the date on which the 
agreement is concluded. The insertion of an effective date in a 
contract does not have any bearing on the time of disposal for 
capital gains tax purposes laid down by Schedules Eight of the 
Income Tax Act. The time of disposal under a contract (not subject 
to a suspensive condition) is the date on which the agreement is 
concluded, not any effective date agreed to by the parties.

EXAMPLE 1 – DISPOSAL SUBJECT TO A SUSPENSIVE 
CONDITION

Background: Lindsay disposed of his luxury townhouse 
in Ballito to Kevin on 28 February 2017, subject to Kevin 
obtaining a bond of, at least R2 million by 30 June 2017. On 
15 June 2017 Kevin obtained a bond of R2,1 million, and on 15 
August 2017 the property was transferred into his name. 

Result: The date of disposal is 15 June 2017 when the 
suspensive condition – the obtaining of a bond, was fulfilled. 

A resolutive condition on the other hand is one in which the 
continuance of the operation of the agreement is made to 
depend upon the happening of an uncertain future event. 
With a resolutive condition there is no postponement of the 
disposal.
 

EXAMPLE 2 – DISPOSAL SUBJECT TO RESOLUTIVE 
CONDITION 

Background: On 15 January 2017 the Acorn Trust disposed 
of its investment in Oak Tree (Pty) Ltd to an empowerment 
consortium. The sale agreement provided that the sale would 
be cancelled, and any monies paid by the purchasers would 
be forfeited to the seller if the company did not produce a 
turnover of R100 million by 30 June 2019. 

Result: The date of disposal is 15 January 2017 because the 
sale is not subject to a suspensive condition. The clause in the 
contract is resolutive in nature.

It is given that property developers have concluded many contracts to build 
either new residential properties or have concluded contracts to build office 
blocks long before Budget Day 20181. Some of these contracts, held by property 
developers, have suspensive clauses whereby the outstanding conditions have 
been honoured. In other words, these contracts are no longer classified as 
‘suspensive contracts’. On the other hand, some of these contracts held by 
property developers have suspensive clauses that are not yet fulfilled.

TAX TECHNICAL

1 Budget Day 2018 was on Wednesday 21 February 2018
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VAT RATE INCREASE

a) Residential property 
The same narrative can be used to determine when a contract 
becomes legally binding and how to determine which VAT Rate 
to use. The date on which the written agreement is concluded is 
important. SARS has previously indicated that the date a sale is 
concluded should be regarded as the date of the last signature by 
the parties to a bona fide agreement. 

But if the contract relates to the purchase of residential property 
and the last signature was signed before 1 April 2018, the question 
is what VAT rate will apply even if the agreement is subject to 
suspensive conditions which are only fulfilled later (that is, after 1 
April 2018)? 

b) Instalment Credit Agreement (suspensive agreement)
Instalment Credit Agreement (ICA) suppliers of taxable goods 
under an ICA must account for the full amount of output tax in the 
tax period in which:
• The goods are delivered, or
• Any payment of the consideration is received, 

Whichever is the earlier (as per section 9(3) (c) of the VAT Act, 
irrespective of the accounting basis on which they are registered. 
Similarly, the recipient will be able to deduct the full input tax 
(upfront) if the goods were acquired for making taxable supplies 
unless specifically denied.

Accountants often make the mistake that an ICA is also a hire-
purchase agreement. With the ICA agreement, the purchaser owns 
the asset purchased, with the hired-purchase, the purchaser has the 
option to purchase the asset once the final installment is made. The 
date on which the suspensive condition is honoured will determine 
the VAT rate as well. This can best be explained by an illustrative 
example.

ILLUSTRATIVE EXAMPLE 3

Background: A bank enters a finance lease on 15 March 2018 
for the lease of a delivery vehicle (not a motor car as defined 
by the VAT Act) with a vendor.

Cost of Vehicle R 100 000
VAT R 14 000
Finance Charge R 46 000
Total cost R 160 000
  

The vehicle is acquired by the vendor in terms of a suspensive 
agreement which requires that the vendor must pay an amount 
of R10 000 by the 15 April 2018. The amount was paid on 14 
April 2018. The deposit paid will immediately reduce the total 
consideration in the case of an ICA. The annual instalment is 
R50 000 and the finance charge totalling R46 000 must be paid 
annually over a three-year period.

Results: The bank must account for output tax of R100 000 x 
15% = R15 000 in the tax period in which 14 April 2018 falls. 
The vendor must claim input tax in the tax period in which 14 
April 2018 falls.

ALTERNATIVE CONCLUSIONS:
1.  If it is assumed that no payment was made but instead, the 

vehicle was delivered to the vendor on 14th April 2018, then 
VAT is also triggered because of the application of section 9(3) 
(c) of the VAT Act.

2.  If only the bond was approved on the 14th April 2018, but no 
payment was made, and no delivery of the vehicle transpired, 
then VAT is not triggered – this is logical conclusion of section 
9(3) (c) of the VAT Act.

“Accountants often make the mistake 
that an ICA is also a hire-purchase 
agreement. With the ICA agreement, 
the purchaser owns the asset 
purchased, with the hired-purchase, 
the purchaser has the option to 
purchase the asset once the final 
installment is made. ”



Mahomed Kamdar, Tax Advisor, SAIPA
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Tax Administration Act of 
2011 - Clarification of some 
important definitions
‘REASONABLE CARE NOT TAKEN WHEN COMPLETING A TAX 
RETURN’ VS ‘GROSS NEGLIGENCE’
To explain the above concept, we extract from a case study. It 
is given that the taxpayer had not submitted about five years of 
income tax returns and had not submitted about seven years of 
VAT returns. The taxpayer appealed against the understatement 
penalty issued by SARS.

In their statements of grounds of appeal, the taxpayer pleaded 
that their conduct or behaviour should not be classified as 
the more punitive ‘gross negligence’ category2 but instead be 
classified as ‘failing to take reasonable care’, which in terms of the 
Tax Administration Act3 results in a penalty of 25% (see table – the 
standard case row (ii) – column 3).

The taxpayer’s appeal was based on the fact that their 
administrative capacity was not up to standard; as a result, could 
not render tax returns, because they were not certain that their 
tax returns would be correct. This argument was presented by the 
taxpayer to demonstrate the point that there was no intention by 
the taxpayer to evade tax altogether. 

The High Court, however, argued that the taxpayer did not 
present witnesses or documentary evidence to support the 
alleged factual proposition that it lacked the administrative 
capacity necessary to render its VAT returns once every two 
months, and to state its contribution to the income once a year. 

Moreover, the same Tax Administration Act4 informs us that 
the burden of proof resides with the taxpayer to prove that 
administrative capacity was lacking.

With zero proof available to the high court with reference to 
the taxpayer’s administrative capacity, this allegation could not 
be used to justify the non-submission of tax returns, hence the 
court argued that the outstanding tax returns were withheld 
intentionally throughout the period under review. The high court 
held a view that no shortfall in administrative capacity existed on 
the part of the taxpayer. 

Consequently, the High Court had to deal with SARS’ contention 
that the taxpayer’s conduct was correctly stated as grossly 
negligent – a more punitive administrative penalty of 125% 
applied, meaning that the taxpayer was also obstructive and 
grossly negligent (see table: row(v) – column 4).

However, the High Court was aware that the taxpayer previously 
made a successful application for a tax amnesty in the 2006 year 
of assessment and therefore, concluded that the taxpayer knew 
what the tax obligations were with regards to the submission of 
VAT and income tax returns. 

Hence the high court concluded that the withholding of the 
returns, under these circumstances, were intentional. In other 
words, the contention that the tax returns were withheld for 
want of administrative capacity implies that the tax returns were 
withheld intentionally.

THE MEANING OF A ‘DEFAULT’ IN RENDERING A RETURN 
The Tax Administration Act5 defines a ‘default in rendering a 
return’ to mean the following:
•  The submission of an inaccurate or incomplete information to 

SARS, or 
•  The failure to submit information, or adoption of a tax 

position, where such submission, non-submission, or adoption 
resulted in an understatement.
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The taxpayer argued that the failure to render a return when 
required by law is not “default in rendering a return”, and that 
accordingly no understatement penalties could be charged under 
the present circumstances. However, the court reminded the 
taxpayer that Section 95(1) of the Tax Administration Act of 2011 
permits SARS to make assessments based in whole or in part on 
an estimate. 

Furthermore, SARS is permitted to make an estimate of the 
tax liability, not only when a taxpayer has submitted a return or 
information that is incorrect or inadequate, but also when the 
taxpayer “fails to submit a return as required”. Hence the court 
argued that the term “default in rendering a return” also covers a 
failure to submit a return which is due (i.e. “as required”).

However, with reference to the 2012 income tax return the court 
arrived at a very interesting conclusion.

With reference to the tax return for 2012, the audit of the taxpayer 
had commenced but the tax return for 2012 was not yet due. The 
audit continued after the due date for the submission of the 2012 
return had arrived, and the 2012 year was drawn into the audit 
process.

The High Court ruled that the failure to submit the 2012 income 
tax return on time was a product of the audit and its expanded 
scope, rather than a withholding of the return by the taxpayer. It 
would not be in accordance with the natural order of things for a 
taxpayer to submit a return with respect to a year being subjected 
to an audit, when the audit is incomplete. The taxpayer would 

naturally engage with the auditors to settle the contents of the 
return so that it coincides with the outcome of the audit. 

Hence the high court ruled in favour of the taxpayer that the late 
submission of the 2012 return (which was ultimately the product 
of the audit itself) was not a “default” as contemplated by the Tax 
Administration Act and as result no understatement penalty could 
be raised on the income tax assessment for that year only – that is, 
for the 2012 tax year only.

SIMULTANEOUS IMPOSITION OF ‘FIXED AMOUNT 
PENALTIES’ AND ‘UNDERSTATEMENT PENALTIES’ 
PROHIBITED 
The judgement reports that the accountant, on behalf of the 
taxpayer alerted the courts that one of the assessment (no other 
details supplied in the judgement) received an administrative 
non-compliance penalty of R600 in terms of s210 of the Tax 
Administration Act. This same assessment was also subject to the 
‘understatement’ penalty. However, the High Court agreed with 
the accountant that s210 (2)(b) does not permit the impositions 
of both penalties and, therefore conceded that the administrative 
penalty must be set aside.  ■

1  This article draws intensively on the High Court case Nos IT13725 & VAT 1426 delivered on 8 Feb 
2018

2  See row (v) of the table in s223 of the Tax Administration Act
3  Section 223 of the Tax Administration Act of 2011
4  Section 102(2) of the Tax Administration Act of 2011.
5  Section 225
6  Section 210 (2) (b) of the Tax Administration Act of 2011

223 UNDERSTATEMENT PENALTY PERCENTAGE TABLE
(1) The understatement penalty percentage table is as follows:

1 2 3 4 5 6

Item Behaviour Standard case If obstructive or if it is 
a ‘repeat’ case

Voluntary disclosure 
after notification 
of audit or criminal 
investigation

Voluntary disclosure 
before notification 
of audit or criminal 
investigation

(i) ‘Substantial 
understatement’ 10% 20% 5% 0%

(ii)
Reasonable care not 
taken in completing 
return

25% 50% 15% 0%

(iii)
Not reasonable 
grounds for ‘tax 
position’ taken

50% 75% 25% 0%

(iv)
‘Impermissible 
avoidance 
arrangement’

75% 100% 35% 0%

(v) Gross negligance 100% 125% 50% 5%

(vi) Intentional tax evasion 150% 200% 75% 10%
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The King III Report sets out the principles of responsible corporate citizenship which implies 
an ethical relationship of responsibility between the company and the society in which it 
operates. The Johannesburg Stock Exchange requires all listed companies to publish a 
compliance report on its Broad-Based Black Economic Empowerment (“B-BBEE”) status 
which includes the relevant scores received by the listed entity in the various BEE elements, 
including socio-economic development. 

T he Government introduced the B-BBEE Act in 2003 
and supplementary Codes of Good Practice, the 
fundamental objective of which is to advance economic 
transformation, and which provides for a legislative 

framework for the promotion of Black Economic Empowerment. It 
is therefore of fundamental importance for businesses to comply 
with B-BBEE policies and to increase their rankings in this regard, 
as it enables businesses to participate in tender processes, 
to participate as a supplier in the preferential procurement 

chain and to conduct business with government on a national, 
provincial and local level. The implementation of an optimal 
B-BBEE structure to increase the B-BBEE rating of a company is 
therefore of critical importance and has become an integral part 
of corporate business plans.

One way of increasing a company’s B-BBEE rating is through an 
increase Corporate Social Responsibility (“CSR”) expenditure. 
It has therefore become fundamentally important for South 

Deduction of VAT on Corporate 
Social Responsibility expenses

Gerhard Badenhorst, Tax Director, Cliffe Dekker Hofmeyr
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African businesses to implement sufficient and effective CSR 
programmes. The question from a VAT perspective is whether the 
VAT incurred on any such expenditure is deductible as input tax.

The Value-Added Tax Act, 1991 (“the VAT Act”) provides in 
terms of section 16(3) read together with the definition of ‘input 
tax’, that input tax is deductible to the extent that the goods or 
services on which the VAT is paid are acquired for the purpose 
of consumption, use or supply in the course of making taxable 
supplies. This implies that where goods or services are acquired 
wholly for a purpose other than for making taxable supplies, no 
input tax may be claimed.

A ‘taxable supply’ is a supply by a VAT vendor of goods or 
services made in the course or furtherance of an enterprise 
carried on which is chargeable with VAT at either the standard 
rate or the zero rate. An ‘enterprise’ is defined in to mean ‘any 
enterprise or activity carried on continuously or regularly by any 
person in or partly in the Republic, in the course or furtherance 
of which goods or services are supplied for a consideration, 
whether or not for profit’. 

CSR expenditure normally involves the making of donations, or 
the supply of goods or services for no consideration. Where the 
supplies are made for no consideration, then no actual taxable 
supplies are made. The question is then whether the expenses 
are incurred for the purpose of consumption, use or supply in 
the course of making taxable supplies.

In Case No. VAT 711 (14 August 2009) the Tax Court considered 
the entitlement of a religious organisation to claim input tax 
on the printing costs of a magazine which it distributed free of 
charge. The Tax Court held that the concept of consideration 
is fundamental to an enterprise and that a gratuitous act 
cannot, on a proper construction of the VAT Act, constitute a 
supply of goods or services for a consideration. This is because 
the definition of ‘consideration’ excludes the feature of pure 
gratuitousness. The VAT incurred on the production of the 
magazines which were distributed for free was therefore held to 
be not deductible as input tax.

However, shortly after the VAT 711 case SARS issued Binding 
Private Ruling 53, (“BPR 053”) on 16 October 2009 which dealt 
with the scenario where a vendor paid for the construction 
of certain school buildings to be donated to a provincial 
government department. The only condition of the donation 
was that the recipient was required to prominently display a 
sign at the entrance of each building and a permanent plaque 
on each building acknowledging the donation. SARS ruled that 
the vendor was entitled to deduct the input tax in relation to the 
construction costs.

The facts of the VAT 711 case can be distinguished from that in 
BPR 053 on the basis that the donation made by the vendor in 
BPR 053 was not completely gratuitous in the true sense of the 
word. The vendor, a steel manufacturer, considered that the steel 
structures used would have created awareness of the method of 
construction applied, and it hoped to expand its market and to 
increase demand for its products through such awareness. The 
vendor also benefitted from indirect marketing through positive 
publicity by the media. 

The Supreme Court of Appeal (“SCA”) held in the case of 
Commissioner for SARS v De Beers (1 June 2012) that the VAT 
on the expenditure incurred by the vendor was not deductible 
as input tax because the expenses incurred were not directly 
linked to the vendor’s business of mining, marketing and selling 
diamonds. Although these expenses did not comprise CSR 
expenses, the precedent set by the SCA to determine when VAT 
qualifies as input tax needs to be considered for CSR expenses as 
well.

SARS subsequently issued VAT Interpretation Note 70 (“IN70”) 
on 14 March 2013 in which it stated that if expenditure is incurred 
for purely gratuitous purposes and cannot be attributed to the 
taxable enterprise activities of the vendor, it is unlikely that the 
VAT incurred will be deductible for VAT purposes. However, in 
considering expenditure incurred by vendors in the context of CSR 
initiatives, IN70 stipulates that the deductibility of the VAT will 
depend on the facts and circumstances of the case. 

In the income tax case of Warner Lambert SA (Pty) Ltd v CSARS 
the court considered whether social responsibility expenditure 
incurred under the so-called Sullivan Code was deductible for 
income tax purposes. The Court held that the social responsibility 
expenditure was incurred for purposes of trade and for no other 
purpose and allowed the expenses as a deduction for income tax. 
IN70 also refers to the Warner Lambert case and confirms that the 
principles in that case can also be applied under the VAT Act, in 
the sense that an expense which is incurred “in the production of 
income” for income tax purposes, will usually also be incurred “in 
the course or furtherance of an enterprise” for VAT purposes. 

Each CSR expense and the underlying facts needs to be 
considered individually to determine whether the VAT incurred 
thereon is deductible. Considering the abovementioned judicial 
precedent, the general rule is that if the expenditure can be linked 
in any way to the taxable enterprise activities of the vendor, and 
the purpose for incurring the costs is to comply with the required 
B-BBEE policies to increase the vendor’s rankings in this regard, 
the VAT incurred will qualify as input tax.  ■

“One way of increasing a company’s 
B-BBEE rating is through an increase 
Corporate Social Responsibility 
(“CSR”) expenditure. It has therefore 
become fundamentally important 
for South African businesses to 
implement sufficient and effective 
CSR programmes. The question from 
a VAT perspective is whether the VAT 
incurred on any such expenditure is 
deductible as input tax. ”
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Income Tax and the VAT 
implications of eBucks
The provision of rewards/loyalty programmes by businesses as a marketing 
value-added service to clients has complicated its treatment in the accountancy 
profession. Rewards programmes, such as eBucks, offered by banks has become 
a real challenge to the professional accountant both from an accounting and tax 
perspective.

Mahomed Kamdar, Tax Advisor, SAIPA

TAX TECHNICAL
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T his article will explore the income tax and VAT 
implications of eBucks only. eBucks is offered by First 
National Bank and is earned when items are purchased 
through their partners, such as Makro, Engen, 

Incredible Connection, Dis-Chem and Kulula.com. 

PARTIES IN AN EBUCKS PROGRAMME
There are three parties in this loyalty programme. They are as 
follows:
•  The supplier of the eBucks rewards which is FNB;
•  The supplier of the items purchased – which is one of the 

abovementioned partners in this coalition programme; and 
lastly

•  The customer of the coalition partners who may, or may not, 
be a registered vendor for VAT.

THE INCOME TAX AND VAT IMPLICATION OF THE EBUCKS 
PROGRAMME
This can best be explained by an illustrative example.

It is assumed that the supplier of the items purchased is Dis-
Chem, a loyalty partner of the eBucks programme. It is given 
that the customer has purchased a wheelchair for a disabled 
person from Dis-Chem for R17 250 (inclusive of VAT at 15%). The 
customer is a vendor and has purchased the item in furtherance 
of his/her ‘enterprising’ purposes.

The invoice received from Dis-Chem reads as follows:
Cash received from customer R 10 000
eBucks rewards R 7 250
Total R 17 250 (VAT at 15% included)

From the perspective of the seller (Dis-Chem) of the wheelchair, 
the sale will be recorded at R17 250 x100/115 = R15 000 which 
will be included in the gross income for Dis-Chem. An output tax 
of R2 250 will be paid over to SARS in the tax period in which 
the output tax is due.

From the perspective of FNB, they will have to pay the seller 
(Dis-Chem) of the wheelchair a cash amount of R7 250. FNB 
will be able to deduct this full amount as an expense against its 
taxable income. 

There will not be a VAT incidence for FNB simply because it has 
not made a taxable supply to Dis-Chem – a supply of cash is 
not a ‘good’ as defined by the VAT Act and as a result it is not a 
taxable supply for VAT purposes.

From the perspective of the customer (it is given that the 
customer is a registered vendor), the customer will receive an 
invoice of R17 250 (VAT inclusive). The customer – a vendor – 
will be able to claim an input tax of R2 250 and R15 000 as an 
expense against its taxable income.

It is noted that the cash payment is R10 000, the R7 250 is a 
discount received from holding eBucks; the eBucks of R7 250 
must be disclosed as an asset in the financial statements of the 
customer. When the customer of FNB receives eBucks, then it 
should be recognised as an asset. In practice, most recipients of 
eBucks do not recognise it in their accounting records. eBucks 

are not contingent assets; they are measurable in Rands since 
recipients are informed in advanced that each eBuck is worth a 
set number of Rands.

IN SUMMARY THE OUTCOME IS AS FOLLOWS:
•  Dis-Chem will record a sale of R15 000 whilst the customer (a 

vendor) will record an expense against taxable income for the 
same amount.

•  FNB will record an expense of R7 250 against its taxable 
income.

•  With reference to VAT, Dis-Chem will levy output tax of R2 250 
whilst the customer will claim an input tax of R2 250.

However, it is also possible that the customer in the above 
example may not be a vendor but a final consumer (a disabled 
person) of the wheelchair. In this situation, the customer will 
not be able to claim the input tax paid but could claim the full 
cost of the wheelchair as per s6B of the Income Tax Act and 
if a disability form (ITR-DD form) is completed by the medical 
practitioner for and on behalf of the customer (the taxpayer). 

However, it is also possible that the customer in the above 
example may not be a vendor but a final consumer and 
purchased an item not related to a medical ailment but a 
personal-use item, and not utilised for ‘enterprising’ purposes as 
defined by the VAT Act. In which case, the customer will not be 
able to claim the input tax paid and would not be able to claim 
the expenses incurred against taxable income because it is a 
personal expense which is not tax deductible.  ■
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INTERNATIONAL TAX

Reducing  
the cost of  
transfer pricing  
compliance for MNEs
Many countries have become more focused on combating tax avoidance. As such, 
transfer pricing compliance has become much more burdensome due to substantial 
documentation requirements and multiple filing deadlines. Multinationals (MNEs) 
must take action to control their transfer pricing risks, but the cost of doing so 
could substantially increase.

Okkie Kellerman, Tax Executive, ENSafrica
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B efore base erosion and profit shifting (BEPS), transfer 
pricing compliance was mostly local, requiring local 
transfer pricing documentation that focused only on the 
local transfer pricing position. In South Africa, MNEs 

would submit their corporate income tax returns, disclosing only 
the financial data of their locally affected transactions without the 
need to submit any transfer pricing policies to the South African 
Revenue Service (SARS). 

However, post-BEPS, various levels of transfer pricing 
documentation and filing requirements were introduced to 
disclose tax sensitive data, increasing the cost burden of 
multinationals to meet these requirement, such as:
•  The country-by-country report (CbCR), disclosing tax data for 

each jurisdiction in which the MNE operates;
•  The master file, providing a detailed value chain analysis of the 

group;
•  The local file, analysing the local function performed, risks 

assumed, and assets employed;
•  Local documentation requirements. In this regard, South African 

MNEs are also required to comply with the complex transfer 
pricing record-keeping requirement issued by SARS; and

•  The filings of the local corporate tax return, disclosing the 
tax data of the local company as well as its inter-company 
transactions. 

All layers of documentation are to be submitted to revenue 
authorities, providing them with a complete picture of the 
MNE’s value chain. As such, it is important that these layers of 
documentation are aligned and consistent, all disclosing the same 
information. Filing of transfer pricing documentation must be 
synchronised across the group, increasing the work load of the 
MNE’s tax team and increasing its compliance costs. Imagine the 
increased work load of a tax team within a multinational group 
operating in 15 countries through 28 legal entities, with filing 
requirement covering 1 March to 31 December. 

It is now important to:
•   Consider using analytic software to synchronise the analysis 

of financial and tax data;
•   Determine the group’s tax compliance by considering 

corporate international tax, value-added tax, employees’ 
tax, transfer pricing documentation, CbCR; and

•   Manage in-house IT and human resources to assist the tax 
function and compliance.

To ensure that financial and tax data are synchronised, it is 
preferable to use one source to produce both sets of data. If 
not, it is important that data is collected in a way to ensure that 
the same information is disclosed where multiple disclosures are 
done. In other words, the information on the CbCR must be the 
same as the information disclosed on the corporate tax return. 
This should assist in limiting additional queries from revenue 
authorities as well as the need to reconcile information after it has 
been disclosed to revenue authorities. This may require:
•  A proper value gain and transaction analysis;
•  A comparison of both the tax accounting and the CbCR to 

the International Financial Reporting Standards accounting 
requirement; and

•  A comparison of the group’s performance to that of its 
competitors.

The tax compliance approach must clearly identify the controversy 
instruments that will be used to resolve tax disputes as well as a 
clear stance on when litigation will be considered to resolve tax 
disputes.

A global approach to transfer pricing documentation is also a 
must. Once the information has been synchronised, the transfer 
pricing documents can be produced globally to meet all the 
group’s compliance requirements. This central control will improve 
the efficiency in how documentation is prepared and submitted. 

In addition to these documentation and filing challenges, the 
challenges from within the MNE are multiple and must be 
managed and coordinated to be in control of all transfer pricing 
risks. The cost of compliance also includes the time and effort 
of in-house tax and finance teams. Effective transfer pricing 
compliance will require:
•  Succession planning to ensure continuity to deal with queries 

and tax audits effectively;
•  Education of the tax team and proper knowledge management;
•  Interaction with finance and IT departments; 
• Tax governance procedures; and 
• A proper tax strategy.

A successful transfer pricing function should start with the 
development and maintenance of transfer pricing documentation 
and end with the drafting and implementation of the legal 
agreements support the pricing policies.

It is also important to standardise how reports are presented 
to ensure that all companies in the group follow the same 
approach. Also, the processes followed in filing tax returns and 
documentation need to be standardised across the group. 

MNEs can organise their transfer pricing compliance team in one 
of the following three ways:
1.  Use a central team that is fully responsible putting the 

transfer pricing policy together, making sure that it is applied 
throughout the organisation and that all transfer pricing filings 
are done with local participation limited to support only. 

2.  Have a smaller central team, only responsible for setting the 
transfer pricing policy and ensuring it is applied across the 
group with all transfer pricing reports and filings done by local 
teams. 

3.  Use a service centre to perform all the actual work with a central 
team doing quality control and compliance with the support 
of a local team. Depending the model used, it can be decided 
what functions to outsource and whether software should be 
used. 

It’s important for MNEs to consider where they are on their 
transfer pricing compliance journey; whether they have organised 
their tax team to ensure that documentation is prepared 
and submitted timeously; and if they have considered use of 
software to prepare transfer pricing documentation or if it will be 
outsourced.  ■
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STAFF PROFILE

Adv Nelson Doctor 
Kekana MTP(SA)

TELL US A LITTLE ABOUT YOURSELF

I am a Registered Master Tax Practitioner based in Pretoria with 
more than ten years in the field of tax. My passion for tax as a 
discipline has triggered my active involvement in various forums. 
Late last year I was appointed the CEO of Tax and Legal Research 
Africa (TLRA), a think tank research organisation that is conducting 
research in taxation and other legal issues across Africa. 

WHAT DO YOU DO AT SAIPA/COTE?

I currently sit on two Committees at SAIPA; the TechCom and the 
CoTE Committee where we deal with technical issues affecting the 
Institute and the technical aspects of various tax drafts and submit 
such comments either to SARS or the Davis Tax Committee, 
depending on where the request for comment came from. What 
I like about being a part of these committees is that one gets to 
take part in not just the implementation of what gets adopted as 
law like an ordinary practitioner will do, but also to be involved in 
the debates informing the philosophy and the rationale behind 
any tax and related industry changes and or amendments. I’m 
involved as a Tax CPD Presenter and in the evaluation and the 
marking of Honours and Masters Tax Research papers from various 
South African universities participating in SAIPA’s Tax Thesis 
Competition. 

WHAT IS THE BEST PART OF YOUR JOB?

The nature of tax is extremely technical; it requires a certain high 
level of technical analytical acuity, challenging and compelling 
one to employ high level of thinking at all the times. Tax is 
ever changing, with many revenue amendments that affect tax 
practitioners in the day to day execution of their duties. These 
constant changes require us to read to stay abreast. As person 
who enjoys reading, a researcher myself, I enjoy that challenge. 
My involvement at Tax and Legal Research Africa has provided me 
with the opportunity to understand tax laws of other jurisdictions 
in Africa. Another aspect that I love about tax is the opportunity to 
explore one’s own intellectual independence through tax planning.

“Tax is ever changing, with many revenue 
amendments that affect tax practitioners in 
the day to day execution of their duties.”

WHAT ARE SOME OF THE MORE CHALLENGING ASPECTS OF 
YOUR JOB?

In our organisation, TLRA, the least qualified person has a Masters 
degree in tax, the majority have Doctoral degrees or are currently 
busy with the completion thereof and some are Professors. In a 
nutshell they are all researchers, so as the CEO having to chair 
meetings with this calibre of individuals, one must do so with the 
necessary circumspection; what you say should be recently well-
researched so as not to sound outdated and clueless. As a tax 
specialist the main practical challenge faced is having to deal with 
inconsistencies from the revenue service. 

WHAT ARE YOUR THOUGHTS ON THE SOUTH AFRICAN TAX 
SECTOR AND SAIPA’S ROLE IN IT?

There has been improvement in the level of participation and 
involvement of tax professionals but there are still challenges 
particularly with SARS, but on the road to success, there is always 
construction. SAIPA, as a leading accountancy institute, has 
been playing a collective role with other professional bodies to 
advance and shape the tax sector in many ways. SAIPA is leading 
the way through its exciting platforms that are available to those 
who want to join the sector. SAIPA also has many initiatives in 
place at different universities aimed at incentivising students and 
graduates to join the sector.

WHO DO YOU ADMIRE?

There are many people that have made a difference in areas that 
I’m passionate about. Prof. Thabo Legwaila is one such person 
whom I admire for the contribution he has made and continues to 
make within the tax sector. There are also individuals outside of 
the industry, such as Dr Patrice Motsepe, whom I admire for the 
role he has played in society.  

WHAT DO YOU DO FOR FUN?

I enjoy going to the gym. Travelling, although it may be exciting, 
is an inherent requirement of my business. As a person who is 
always busy, quality time spent with my family always translates to 
fun. What is priceless is playtime with my daughter Bonolo.   

ANY PERSONAL GOALS OR FUTURE PLANS YOU’D LIKE TO 
SHARE WITH US?

As a Doctoral Candidate at the University of Pretoria, I hope that 
my thesis once completed, not only will be used for academic 
purposes, but will address some of the practical challenges 
Africa faces regarding transfer pricing and attempt to provide 
practical solutions in curbing the erosion of Africa’s tax base by 
multinationals through profit shifting. I intend to continuously use 
my involvement in various tax forums including my position at 
TLRA to address some of the tax challenges facing Africa.  ■

Bjuris, LLB, LLM (Tax Law) H.Dip.(International Tax),  
LLD (Tax Law)*
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SAIPA Centre of Tax 
Excellence (CoTE)
SAIPA has a Centre of Tax Excellence (CoTE) for tax practitioners who wish to specialise 
in the field of taxation and obtain a higher standard of distinction.

TAX AFFILIATE MEMBERSHIP 
AND TAX SPECIALISATION 
DESIGNATIONS:
• Professional Tax Specialist (SA)

• Professional Tax Practitioner (SA)

• Professional Tax Technician (SA)

T he SAIPA Professional Tax Specialist (SA), Tax Practitioner (SA) and Tax Technician (SA) 
build strong relationships and a thorough understanding of their clients. They are able 
to offer services and advice, tailored to each client’s business and its needs, addressing 
challenges as well as anticipating and creating opportunities for success.

WHY BECOME A MEMBER OF THE 
SAIPA COTE?

Being a SAIPA member associates 
you with the respectability of the 
Institute and affords the member many 
advantages within the marketplace. 

More than 12 000 Professional 
Accountants (SA) benefit from 
membership with SAIPA. Some 
of the many advantages of SAIPA 
membership include:
•  Professional designations, and 

recognition within the industry.
•  Credibility attached to an 

organisation with over 35 years of 
professional history. 

•  Assurance by clients that you are 
recognised by SARS as a good-
standing, credible tax practitioner in 
the industry.

•  SAIPA members must meet the 
highest entrance qualifications, both 
academic and practical and abide by 
both the International Federation of 
Accountants (IFAC) and SAIPA Codes 
of Conduct, Constitutions and By-
laws.

•  Professional and business 
advancement.

•  CoTE members benefit from 
representation by SAIPA at various 
relevant stakeholder forums such as 
SARS, CIPC etc.

SUPPORT AND DEVELOPMENT:

•  Members receive continuous support 
and development through powerful 
networking, growth opportunities and 
abundant resources.

•  Telephonic and email support by 
the SAIPA Centre of Tax Excellence 
service centre for technical queries and 
questions.

•  Tax dedicated Continuous Professional 
Development (CPD) events are provided 
at extremely competitive rates.

•  CoTE members receive dedicated 
monthly online tax newsletters, a 
dedicated quarterly tax magazine and 
benefit from various other SAIPA services 
made available to the Professional 
Accountant (SA).

•  Receive alerts and notifications for 
breaking news on any tax legislation 
changes.

MEMBERS CAN:

•  Apply for recognition as a compliance officer and 
financial services advisor in terms of the Financial and 
Intermediary Services Act.

•  Perform functions and issue reports in terms of the 
micro lending industry regulations, Sectional Titles 
Act, Non-Profit Organisations Act, Schools Act as well 
as the Close Corporations Act.

PERSONAL AND BUSINESS BENEFITS:

•  Members enjoy Professional Indemnity (PI) 
insurance cover.

•  SAIPA has partnered with specially selected high-
end services providers to provide members with 
exclusive benefits. Visit the SAIPA website for more 
information.

•  Members have access to preferred rates, cash back 
on purchases and other special offers.
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BRAND AMBASSADOR 
PROGRAMME

FOR MORE INFO: Lebo Kholoane, Marketing Manager. 
Email: lkholoane@saipa.co.za | Tel: +27 (0)11 207 7840

 As a SAIPA ambassador, when you refer a minimum of two members and two 
trainees who successfully join SAIPA, you will start to earn benefits towards 
your CPD costs and annual membership fee

 The Programme gives ambassadors special VIP treatment and incentives to 
help SAIPA meet its growth and transformation targets

 SAIPA will provide you with the tools to be an effective brand ambassador eg. 
marketing collateral, new member forms, etc

 The programme is code named #1000 Ambassadors

requirements applicable
 Act as a conduit or link between SAIPA and members in your region
 Introduce Recruitment Agencies in your region to SAIPA
 Assist SAIPA staff in your region to drive the following programmes:

 • SAIPA Winter School Camps
 • Young Professionals Forum
 • University Exhibitions
 • Career Expos & Career Days

 The Brand Ambassador Programme is SAIPA’s referral marketing 
strategy aimed at growing SAIPA’s membership base

 The target is reaching 1 000 ambassadors in 2019, with an 
additional 10% growth each year

 Recruit new members into SAIPA (either trainees or full 
members) – a minimum of two per year

 Represent SAIPA at ABASA events in your region – ABASA 

WHAT IS THE SAIPA 
BRAND AMBASSADOR 
PROGRAMME?

WHAT DOES SAIPA 
EXPECT FROM YOU?

AS A #1000 AMBASSADOR, YOU STAND 
A CHANCE TO RECEIVE DISCOUNTS ON 
YOUR MEMBERSHIP AND CPD FEES, AS 
WELL AS FREE ATTENDANCE AT SOME OF 
SAIPA’S FLAGSHIP EVENTS.

IT’S THAT 
SIMPLE!

WHAT’S IN IT FOR YOU?

www.saipa.co.za  


