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W e are now in the second 
half of the year with a 
lot that is happening as 
far as the economy is 
concerned. The most 
noticeable being the 
meltdown and shutdown 

of banks in Greece. We have seen heart-breaking 
pictures of the elderly queuing for cash, emotions 
running high and citizens venting their feelings on 
the walls of the cities. The adverse outcome wherein 
the people voted against the austerity measures in 
the general election at the beginning of the year and 
the early July referendum. On the other hand China 
looks like it might be heading towards its 1929 stock 
market crash. 

The question most South Africans are asking 
themselves, is our we safe or not? What is the 

impact of these times on our economy? Not so 
long ago National Treasury announced a revenue 
target of R 1 Trillion to be collected by SARS for 
2015/2016 financial year. We are yet to see whether 
as the country we will be able to achieve this in 
spite of the current economy climate. However 
knowing the capabilities of the South African 
Revenue Services we can only have faith and hope 
that this target will be achieved. 

We at the SAIPA Centre of Tax Excellence have 
shifted our focus towards providing tax education 
to our members and also ensuring that we provide 
an excellent service at all times. We however 
acknowledged the fact that this cannot be achieved 
overnight; it is an ongoing process. Our aim is to 
ensure that our members’ needs are met and also 
that their concerns are addressed in a satisfactory 
manner. Moreover we seek to ensure that anyone 
that is represented by a SAIPA Tax Practitioner has 
the best representative. We therefore welcome 
your input towards building this amazing brand and 
concept to greater heights.

It is also worth noting that the ongoing filing season 
has experienced very few glitches, save the very 
slow connection due to high volumes, for which 
we applaud SARS. However we note that there are 
areas requiring further improvement, one being the 
inconsistent service from various SARS branches 
which causes unnecessary stress on some of the 
practitioners. We will continue to engage with SARS 
and identify all the areas of concern until we have a 
revenue system running like a well-oiled machine.

I trust that you will enjoy reading this edition of Tax 
Professional magazine and hope that you will soon 
be sending us your contribution in articles. Am I 
hinting something? Yes I have said it members are 
now given an opportunity to contribute with articles 
for the purposes of sharing knowledge with one 
another.

ARE WE SAFE OR NOT?
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TOP TIPS FOR 2014/15 TAX FILING SEASON

F or individuals, the 2014/15 tax-filing 
season began on 1 July, and all 
returns must be completed by the 
end of November. Tax expert Ettiene 
Retief, chairperson of the National 
Tax and Stakeholders Committees at 
SAIPA, offers some tips. 

“SARS continues to focus on compliance, and has 
targets to meet, so my key advice is to be accurate, 
be on time and, above all, make sure you have the 
supporting paperwork,” he says. Retief highlights 
several issues that, in his experience, often trip 
taxpayers up. 

1. Disability claims Medical expenses not 
covered by medical aid can be claimed by 
those suffering certain types of disability. If 
a claim is made in respect of this disability, 

make sure that the requisite SARS form (ITR 
– DD form – the conformation of Diagnosis 
disability form) accompanies the claim — it 
may be downloaded from the SARS website. 

2. Travel The need for documentation is also 
vital when making a claim for business-
related travel in a private vehicle. Keeping 
an accurate logbook is not difficult but it 
needs to be ready to back up these claims. 
A logbook needs to contain the odometer 
reading at the beginning of the tax period 
and at the end, with each business trip 
logged by date, destination, purpose and 
number of kilometers travelled. “Don’t claim 
for business-related travel if you don’t have a 
logbook – SARS will almost certainly want to 
see it,” Retief says. 

TAX SEASON

SAIPA-CoTE Tax Committee
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3. Business vs pleasure Another important 
area of focus should be the proper 
recognition of genuine business expenses 
relating to secondary sources of income, 
such as rental property, says Retief. For 
example, a detailed bond statement is 
needed to ensure that only interest and 
administrative expenses are claimed – 
capital repayment, by contrast, is not 
claimable. In addition, if repairs and levies 
are being claimed, supporting paperwork 
must be on hand in case of enquiry. 

4. Income information A third important 
tip for individual taxpayers is to check 
that the information with which SARS has 
prepopulated their tax returns on e-filing is 
accurate. Banks, medical aids, employers 
and so on will have been submitting all the 
relevant information to SARS during April 
and May. Inaccuracies that come to light if 
an audit is done could make it seem like the 
taxpayer has been acting fraudulently. 

Something that can easily slip under the 
radar is interest earned from the savings 
portion of comprehensive medical aid 
schemes, or even interest earned from 
SARS on late repayments. To make sure 
that all sources of income have been 
identified, Retief advises taxpayers to go 

through all their bank 
statements for the year. 
All income shown on 
the statements should 
either be reflected on 
the tax return or, if it’s 
not taxable income 
(a loan repayment, 
for example), the 
taxpayer should note 
its provenance. It is 
easy to forget this type 
of information in two 
or three years’ time, as 
Retief points out. 

5. Ticking clock “South Africans tend to leave 
everything to the last minute but this year, 
let’s buck the trend and avoid the last-
minute panic!” says Retief. 

One final thing to remember is that all tax 
practitioners need to be registered with 
SARS, which means being members of one of 

the recognised controlling bodies like SAIPA. 
“Make sure your tax practitioner is 
legitimate,” says Retief.

Additional tax tips for taxpayers

In addition, to the abovementioned, the SAIPA-CoTE 
self-help desk has a few more tax tips to add:

6. Assume that the taxpayer will audited 
When completing tax returns for individuals, 
it should always be assumed that the 
taxpayer will be audited. Therefore, do not 
complete tax returns without having sight of 
all original documents. If the taxpayer tells 
the accountant that the original document 
was left at a mother-in-laws home whilst 
on a short weekend visit, do not file that 
return until all the documents are received. 
Demand sight of the document, and 
remember that the taxpayer has, at least, 
four months commencing 1 July 2015, in 
order to complete a tax return. Even before 
a tax return is submitted, all the documents 
should be stored in a file format ready for 
the tax auditors to view. With this proviso 
strictly applied obtaining a successful audit 
will be obtained without stress. 

7. Taxpayers to take reasonable care when 
completing tax returns Section 223 (1) 
(ii) of the Tax Administration Act requires 
taxpayers, with the assistance of an 
accountant, to undertake ‘reasonable care’ 
when completing tax returns. If SARS holds 
the view that no reasonable care (it is not 
unambiguously defined in the Tax Act) was 
taken then the taxpayer could be viciously 
penalized. 

The term ‘reasonable care’ must be 
understood to be much more than:
C Sending of all relevant documents to 

the tax professional; 

C Attachment by a taxpayer of a signed 
disclaimer that all documents are true 
and valid; and more

C Acceptance of documents at face value.

Generally it is expected that the tax 
practitioner must objectively understand 
every transaction. In practice, it is crucial 
that taxpayers obtain the tax view of a tax 
specialist when the facts of a transaction 
are in doubts. The SAIPA-CoTE tax help-
desk is just an email away. 

“SARS continues to focus on 
compliance, and has

targets to meet, so my key 
advice is to be accurate,

be on time and, above all, 
make sure you have the
supporting paperwork,”
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Consultations with a professional body is one of the 
many examples of measures undertaken by a tax 
accountant to demonstrate that a tax practitioner 
has taken ‘reasonable care’ before completing and 
submitting a tax return.

8. Out-of-pocket medical expenses Out-of-pocket medical 
expenses (not for the over the counter medical purchases) 
may be claimed if it is not recovered from the taxpayer’s 
medical schemes. Moreover, the out-of-pocket medical 
expenses must have been incurred and paid before any 
claim for a tax deduction may be made. The out-of-
pocket medical expenses must not be simply due and 
payable.

Some medical aid schemes list both the contribution paid 
to it and the amounts ‘not recovered by the taxpayer 
for medical services’. The amount ‘not recovered by the 
taxpayer for medical services’ cannot be claimed as a tax 
deductible expense, because it is not actually paid. Only 
‘confirmed’ paid medical expenses may be claimed as tax 
deductible expenses.

“Just be aware that SARS will ask for the supporting 
documentation for any out-of-pocket medical claims—
make sure you have it,” Retief advises. “

 
The taxpayer must provide proof of payment for these 
medical services, such as:
C Receipts from the actual supplier; 

C Copies of cheques (or any equivalent) issued to the 
supplier, and any other documentation confirming 
beyond doubts that payment was actually made by 
the taxpayer for medical services supplied.

9. Tax practitioners are regulated professionals Taxpayers 
should not pressurise tax practitioners to deliberately 
seek illegal favourable tax outcomes. Tax practitioners 
are professionals regulated by tax acts. However, this 
regulation of tax practitioners does not prevent a taxpayer 
from paying less tax as per the tax legislation.

10. Looking for an accredited and recognised tax 
professional Taxpayers should allow only tax accountants 
registered with a Recognized Controlling Body (RCB), such 
as SAIPA to manage their tax affairs. Taxpayers can use the 
link below in order to check whether the tax accountant is a 
member of SAIPA. The taxpayer must have the ID number 
of the tax accountant or the SAIPA membership number 
of the tax accountant in order to confirm membership to a 
professional body.

https://saipa.svc-online.com/verifymember



It is that time of year when most tax 
practitioners are busy preparing and submitting 
tax returns on behalf of their clients. Tax season 
comes with its challenges, with individuals 
taking chances that result in putting their 
professional affiliation in jeopardy. 

Below are some important tips that will assist a 
registered tax practitioner to be on the right side of 
the profession.

1. Never use the SARS logo in your printed 
and electronic stationery Does being a 
registered tax practitioner with SARS gives 
you the right to use the SARS logo? The 
answer is a big NO. You are not working 
for SARS, therefore, you have no right or 
authority to utilise the SARS logo. SARS, as 
an institution is the proprietor of the SARS 
logo and trade mark in South Africa. Only 
SARS employees may in the course and 
scope of their duties use the SARS and the 
triangle logo. According to the intellectual 
properties law, a company logo is an original 
artistic work and is thus protected under the 
Copyright Act No. 98 of 1978. 

Tax practitioners have only the right use of 
the logo of the organisation or recognised 
controlling body that they are affiliated to. 
Section 30 of the SARS Act provides that:

1) No person may use any logo or design 
of SARS without its authorisation and use 
any name or description which implies some 
association or connection between the 
person or any corporate entity, body, firm, 
business or undertaking and SARS.
2) Any person who contravenes subsection (1) 
is guilty of an offence and on conviction he/
she will be liable for a fine or to imprisonment 
not exceeding 10 years or both.

With the above said, it is therefore clear that 
any tax practitioner that is using the SARS 
logo is in contravention of Section 30 of 
the SARS Act. Furthermore SARS views the 
illegal use of their logo as likely to mislead 
a number of members of the public to 
believe that there is some connection or 
association between that person and SARS 
and specifically, that the services offered by 
the tax practitioner are endorsed by SARS.

HOT TIPS FOR TAX PRACTITIONERS 

Sibusiso Thungo, Tax Manager, SAIPA-CoTE

TAX SEASON
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2. Don’t charge contingency fees Prior to 
the introduction of Section 240 of the 
Tax Administration Act of 2011, the Tax 
Practitioner profession was not regulated 
hence we had lots of individuals who were 
not qualified to offer tax services doing so. 
These individuals started abusing E-filling 
system, various taxpayers were lured by 
these individual promising them to obtain 
refunds from SARS. They then charged 
contingency fees ranging from 10%-30% 
on refund due. The sad part was that these 
refunds were created unduly. Fictitious 
expenses were being claimed in order to 
create refunds. Charging contingent fees for 
completing tax return is not an appropriate 
manner of remuneration for Tax practitioner. 
The tax practitioners may only charge fees 
that are commensurate with the nature and 
complexity of the task given. 

However there are certain tax related services 
wherein contingent fees may be charged, in 
those circumstances a tax practitioner must 
ensure that contingency fees are charged in 
line with the principles set in in Contingency 
Fees Act No. 66, 2007. One may argue that 
this is not regulated anywhere in our Tax laws 
or Tax administration Act, however this is in 
the interest of good governance. The fact 
and the truth of the matter globally the issue 
of charging contingency fees for completing 
tax returns is not welcomed except when it is 
done in accordance with the prescribed laws.

3. Be honest at all times There is nothing 
wrong in fighting for your clients rights, 
however, do it in an acceptable manner. 
There is no need for one to fabricate stories 
and even “cook” financial statements in 
order to support unethical behaviour. Those 
who are doing this are not serving any 
justice for this country and even for the tax 
practitioner’s profession. Never promise 

on something that you cannot deliver just 
because you don’t want to lose a potential 
client. Take responsibility and accountability, 
should you have missed a deadline for 
submitting on behalf of your client, don’t 
shift the blame and unnecessarily blame 
SARS for your own mishaps. Rather part 
ways with any clients that are involved in 
illegal transactions, otherwise you will find 
yourself in trouble. 

4. Respect your clients’ decision and 
information When you have a client that has 
decided not to use your services, accept it 
and let it go. Don’t try to control them; there 
is always a reason why a person decides to 
leave. Don’t get me wrong I am not implying 
that you should not try to ascertain the 
reasons for the client leaving you. Some 
clients leave because they have found or are 
promised a better service elsewhere.  

You can negotiate with them in a 
professional manner and determine whether 
there is anything you can do to match the 
new offer. As a practitioner you do not 
have a right to refuse to release the client 
from your efilling profile. Lastly, having a 
privilege of knowing about your clients’ 
financial affairs does not give you a right to 
tell the world about it. Respect your clients’ 
information and treat it with dignity and 
respect, remember it is your daily bread. 

5. Always cover yourself  You must ensure 
that all major decisions are written down, 
and upon accepting new clients, a letter 
of engagement is issued that contains 
all the fundamental agreements of your 
newly formed relationship. You must also 
make sure that all the documents that you 
are submitting to SARS on behalf of your 
client were indeed received from the client 
and that you have kept copies. Financial 
statements that are uploaded, especially 
for ITR14, must always be signed by the 
member or director of the company you 
are representing. Remember we have bitter 
individuals out there, who sometimes take 
things personally and will end up holding 
you up to ransom. 

“Tax season comes with its 
challenges, with individuals 

taking chances that result 
in putting their professional 

affiliation in jeopardy.”
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Recently, we observed that there 
are several new IRP source codes. 
The introduction of the new codes 
facilitates the submission of the 2015 
tax returns for individuals. These new 
codes remove past uncertainties and 
clarify the circumstances under which 

these codes may be used.

Allowances will be reflected on the IRP5/IT3 (a) 
certificate by source codes starting with the numbers 
37 followed by two digits. This brief concentrates 
only on the codes for local travel and the codes for 
foreign subsistence travel allowances.

In some instances, a reimbursed allowance will not 
be included in the gross income of the taxpayer 
because it is a non-taxable allowance. An example 
of such an allowance is the reimbursement of 
subsistence allowance, which will be reflected 
under code 3705 (local travel) and under code 
3716 (foreign travel) on the taxpayers’ IRP5/IT3 (a) 

certificate. Since the allowance is not included in the 
taxpayers’ gross income, the taxpayer may not claim 
a deduction against such an allowance.

However, the relatively new code 3704 (local travel) 
and 3715 (foreign travel) for subsistence allowance 
must be reflected in full on the certificate since the 
deemed amounts are exceeded and will be included 
in the gross income of the taxpayer. In practice, an 
allowance paid for expenses in respect of meals and/
or incidental costs for local travel, which exceeds the 
deemed amounts, will be taxable and included in 
the IRP5 under code 3704.

If an allowance is reflected under code 3704 (local 
travel) and under code 3715, the amount that can be 
claimed is based on the actual expense amounts or 
the amount of deemed expenses in terms of section 
8(1)(c)(ii) of the Income Tax Act. The expenses to 
be claimed in respect of code 3704 (local) must be 
reflected as code 4017 – the deduction code – in the 
‘Other deductions’ section of the return.

If the taxpayer received a foreign subsistence 
allowance that is under the code 3715 in the IRP5/
IT3(a), the expenses must be claimed as code 4019 
– the deduction code – in the ‘Other deductions’ 
section of the ITR12. 

The code 3705 (for local travel) and/or code 3716 
(for foreign travel) should be used when completing 
tax returns for individuals in cases where the deemed 
amounts and periods are not exceeded. These 
amounts should not be included in the gross income 
of the taxpayer.

As usual, claims against taxable income may only be 
submitted if the necessary documentary evidence 
is available at the time of efiling a return. The 
documentary evidence must be retained for a period 
of five years (the period commences on the date 
when the ITR12 is filed electronically) to substantiate 
the claim. The documentary evidence should entail 
the following: 

C The period in respect of which the expenses 
were claimed 

C The destination where the money was spent 
C The total number of days for which expenses 

were claimed 
C The taxpayer must stipulate whether the 

expenditure is for local or foreign travel.

THE NEW ALLOWANCE CODES FOR 
SUBSISTENCE TRAVEL 3704 AND 3715
Mahomed Kamdar, Tax Advisor, SAIPA-CoTE

EMPLOYEE TAX
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SAIPA-CoTE receives numerous 
queries on donations and the tax 
implications thereof. Hence we have 
decided to re-look at the donations 
transactions and their tax implication.

What is Donations Tax? 
Donations tax is a tax on the transfer of assets by 
means of a donation. This tax is covered under 
Section 54-64 of the Income Tax Act, 1962, which 
became effective from 1st of March 2007. Currently 
Donations Tax is levied at 20% and a donation 
becomes effective when all the required legalities for 
valid or bona fide donation, as required by Section 
55(3) of the Income Tax Act, have been adhered to. 

Who is liable for Donations Tax?
Donations Tax applies to any individual, company 
or trust that is resident in the republic as defined in 

Section 1 of the Income Tax of 1962. With this said, 
it therefore becomes clear that non-residents are not 
liable for Donations Tax.

According to Section 60 of the Income Tax Act, the 
donor (person making the donation) is liable for 
Donations Tax. However if the donor fails to pay 
the Donations Tax within the prescribed period, 
both parties (donor and donee) become jointly and 
severally liable for the tax. The Donations Tax must be 
paid within three months of the donation being made.

The good thing about Donations Tax is that in terms 
of Section 56(1)(h) and (n) companies like Public 
companies and Public benefit organisation are 
exempt from paying Donations Tax. Secondly not all 
donations made are subject to Donations Tax. There 
are some exemptions as provided by Section 56(2) (b). 

C Bona fide donation made by an individual/
natural person that does not exceed 
R100 000 per annum is exempted from 
Donations Tax.

C Casual gifts by private companies and trust 
does not exceed R10 000 per annum are 
also exempt from Donation Tax 

In a nutshell when Mr X disposed the value of 
property that costs R150 000 by donating to Mr Y, the 
first R100 000 will be Donations Tax free. Therefore, 
Mr X will only be liable for 20% Donations Tax on 
the extra R50 000. It must be noted that should Mr X 
decide to donate the same amount to another person 
during the same year, the R100 000 exclusion will no 
longer apply thus he will have to pay Donations Tax 
on the full R150 000 donated to the second person.

For companies the R10 000 exemption simply 
means that every donation that a company or trust 
makes, will be subject to R10 000 exemption before 
Donations Tax may be considered. Let’s say company 
D makes a bona fide donation of R20 000 to Mr X. 
As a result of this scenario, company D will only be 
liable to pay 20% Donations Tax on the remaining 
R 10 000 after deducting the R10 000 exemption as 
per Section 56(2)(b).

Donations between spouses are also exempt from 
donations tax. For example, Mr A is married in 
community of property to Mrs A. If Mr A decides to 
donate property to Mrs A, that donation is deemed 
to have been made in equal shares if that property 
falls within the joint estate of the spouses. However 
in case the donated property is not part of the joint 
estate of the spouses, that donation is treated in 

DONATIONS TAX – 
WHAT YOU NEED TO KNOW
Sibusiso Thungo, Tax Manager, SAIPA-CoTE

TAX TECHNICAL
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DONATIONS TAX – 
WHAT YOU NEED TO KNOW

terms of Section 57A as having been made solely by 
the spouse making the donation.    

It must be noted that Donations Tax may also apply 
on a property transaction that is deemed by the 
commissioner to have been disposed at inadequate 
consideration. Section 58 deems such property as 
being disposed by means of donation. 

Now let us address some of the questions that have 
been asked since the beginning of July 2015. 

Question 1: 
Company A and B donate cash of R50 000 and R40 
000 respectively to the Community organisation that 
is not a public company or non-profit organisation. 
What is the tax implication of this transaction?
Answer: Both company A and B will have to 
pay Donations Tax. Each will be entitled to the 
exemption of R10 000, thus a Donations Tax will be 
paid on the remaining balance after deducting the 
exemption of R10 000.

Question 2: 
Assuming that Company A makes a casual gift of 
R40 000 during the year of assessment and the 
period of assessment is 6 months. What will the tax 
implications be?
Answer: Company A will be liable for Donations 
Tax however due to the fact that the period of 
assessment is less than 12 months, this transaction 
has to be apportioned. 

Value of the gifts R40 000
Section (56) (2) Exemption R 10 000*6/12 = R  5000
  R 35 000  
Donation tax @ 20%   (R 35000*20%) R 7000                     

Question 3: 
Company B, a non-profit organisation, receives a 
donation of R100 000 from an individual who is a 
resident of South Africa. What will the tax implication 
of this transaction be?
Answer: The South African has provided a tax 
deduction for a certain bona fide donation made 
by taxpayer in order to encourage the culture of 
donating especially to those organisations that 
depend on the help from the public. Taking the 
above question into consideration and assuming 
that the NPO in which the donation is being made 
has been granted with Section18A approval, the 
donor will receive deduction on this transaction in 
terms of Section 18A, however this will only take 
place upon receiving a Section 18A certificate from 
the donee. Therefore there is no Donations Tax 
implication on this transaction. 

Question 4: 
Mr A inherits R2 million from his parents’ deceased 
estate. What is the tax implication of this transaction? 
Answer: Inheritance acquired by a South African 
resident heir from a South African resident’s 
or non–resident’s deceased estate is a capital 
receipt therefore will not be included in the heir’s 
gross income. Consequently there will be no tax 
implication on the inheritance received. 

Question 5: 
Parents A and B make a donation of the rental 
property to their minor child. What will the tax 
implication be?
Answer: SARS views this transaction as a tax 
avoidance scheme, therefore, any income earned as 
the result of a donation made is deemed to be the 
income of the parents. This income becomes part of 
the parents’ gross income and taxed accordingly. 

Question 6: 
Mr G wants to sell his house which has a market 
value of R2.5 million to his daughter for R500 000. 
What are the tax implication of this transaction?
Answer: Mr G is selling his house at a price far 
lower than its market value. Section 58 of the 
Income Tax Act deems this transaction as a donation 
therefore Mr G will have to pay Donations Tax on this 
transaction. 
Property Value  R2 500 000
Less consideration R500 000
Value of Donation R2 000 000
Less Exemption R100 000 (Section 56(2) (b) 
(Assuming that this was the first donation made by 
Mr G).
Donation Tax     R 1 900 000 *20 % = R 380 000

What is a bona fide donation?
SARS defines a bona fide donation as a voluntary, 
gratuitous gift disposed of by the donor out of 
liberality or generosity, where the donee is enriched 
and the donor impoverished. There may be no quid 
pro quo, no reciprocal obligations and no personal 
benefit for the donor. If the donee gives any 
consideration at all it is not a donation. The donor 
may not impose conditions which could enable 
him or any connected person in relation to himself 
to derive some direct or indirect benefit from the 
application of the donation.

What should the donor do after making the 
donation?
The donor should complete form IT144 (declaration 
by donor/donee) and submit it to SARS together 
with the relevant payment where applicable.
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VAT

A 
person is obliged to register 
as a value-added tax (“VAT”) 
vendor where such person 
makes taxable supplies 
(comprising of standard and 
zero-rated supplies) in excess 
of R1 million in a consecutive 

period of 12 months.

A person may however voluntarily register for VAT 
where the person has already made taxable supplies 
exceeding R50 000 in a 12 month period, or where 
the person carries on an enterprise and has not yet 
exceeded the R50 000 threshold, but reasonably 
expects that the R50 000 threshold will be exceeded 
within 12 months from the date of registration. 
Small and start-up businesses are accordingly not 
required to register as vendors, until such time that 
such businesses’ taxable income exceeds the  
R1 million threshold.

Upon registration as a vendor with SARS, a vendor 
is required to levy and account for VAT on goods or 
services supplied in the course of his enterprise, and 
may claim input tax deductions incurred in respect of 
goods or services acquired in the course of making 
taxable supplies.

A registered vendor is required to issue tax invoices 
in respect of supplies made and to retain certain 
documentary proof in accordance the Value-Added 
Tax Act 89 of 1991 (the “VAT Act”). A vendor is also 
required to complete and submit VAT returns, and 
to make payment of any VAT amounts due to the 
SARS in accordance with his / her allocated tax period 
(generally on a bi-monthly basis). Failure to adhere 
to these obligations may result in the imposition 
of penalties and interest. These compliance 
requirements placed upon vendors may prove to be 
administratively burdensome, time consuming and 
costly for small or start-up businesses that do not 

VOLUNTARY VAT REGISTRATION

Varusha Moodaley, Associate, ENSafrica
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have proper systems in place. Such businesses may 
incur costs of acquiring the services of an accountant, 
as well as costs of putting systems in place to ensure 
proper accounting and invoicing of clients. 

Despite the compliance burden associated with the 
registration as a vendor as well as the obligations 
and liability flowing therefrom; many small and 
start-up businesses making standard-rated supplies 
often operate under the misconception that it is 
always beneficial to register as a vendor with SARS 
upon the commencement of their businesses so that 
they may be able to claim input tax deductions on 
their expenses incurred. The question of whether 
it is beneficial to voluntarily register as a vendor 
depends however, on a range of factors, in particular, 
the nature of the business and the type of expenses 
incurred by such business.

Although it will be beneficial for a vendor making 
zero-rated supplies to register voluntarily, this is 
however not the case for a vendor making standard 
rated supplies. This is because it is often the 
case that the biggest expense incurred by small 
businesses, comprising in particular of service 
organisations or professional businesses, will be 
payroll costs, i.e. staff costs in respect of which no 
input tax may be deducted. The bulk of expenses 
incurred by these businesses are accordingly non-
deductible, leaving the vendor with a very small 
percentage of available input tax deductions. If the 
cost and administrative burden associated with VAT 
registration is weighed up against the monetary 
benefit obtained from claiming input tax deductions 
upon registration, a business may decide that it 
is more beneficial to remain unregistered, and to 
instead consider increasing its profit margin earned 

on the supply of 
goods or services by a 
percentage that is less 
than the standard VAT 
rate. These businesses 
may then compete as 
a preferable supplier of 
non-vendor recipients, 
or recipients who 
acquire the goods or 
services for a non-
taxable purpose. 
Furthermore, a supplier 
who makes supplies 
of the nature which 
typically do not entitle 
the acquiring vendor 
to input tax deductions 
in respect thereof, 
e.g. motor dealers 

or entertainment enterprises, could, instead of 
registering for VAT, raise their profit margin by a 
percentage below the standard rate of VAT and 
still remain quite competitive whilst earning more 
profits. This is on the basis that vendors acquiring 
such goods or utilising such services will in any 
event, subject to certain exceptions, not be entitled 
to claim an input tax deduction in respect of such 
expenses incurred.

Notwithstanding the above, certain types of 
businesses, for example, manufacturing concerns 
and certain retailers may benefit from VAT 
registration on the basis that such businesses 
incur higher levels of tax deductible overhead 
expenses, such as the cost of plant and machinery, 
in proportion to their non-deductible expenses, such 
as payroll costs and entertainment. It should also 
be noted that despite the option to register for VAT 
voluntarily, and although not required by law, many 
large businesses and even government departments 
require their suppliers of goods or services to be 
registered as VAT vendors.

A business should accordingly consider the nature 
of expenses which it will incur, the nature of the 
supplies that it will make and the nature of its 
client base, so as to determine the cost benefit of 
voluntarily registering for VAT.

Recent regulations issued by SARS in respect of 
voluntary registration
The Minister has recently, on 29 May 2015, issued 
regulations prescribing the requirements that 
must be met by a person applying for voluntary 
registration in terms of section 23(3)(b)(ii) of the VAT 
Act. Section 23(3)(b)(ii) provides that a vendor may 
apply for voluntary registration where such person 
carries on an enterprise and can reasonably be 
expected to make taxable supplies in excess of R50 
000 within 12 months from the date of registration.

In terms of the regulations, the Commissioner will be 
satisfied that a person can reasonably be expected 
to make taxable supplies in excess of R50 000 in the 
12 months following the date of registration where:

C In the case of a person who has made 
taxable supplies for more than 2 months, 
such person has proof that the average 
value of taxable supplies in the preceding 2 
months prior to the date of application for 
registration exceeded R4 200 per month; or

C In the case of a person who has made 
taxable supplies for only one month 
preceding the date of application for 
registration, such person has proof that the 
value of the taxable supplies made for that 

“Upon registration as a 
vendor with SARS, a vendor 

is required to levy and 
account for VAT on goods 
or services supplied in the 

course of his enterprise, 
and may claim input tax 

deductions incurred in 
respect of goods or services 

acquired in the course of 
making taxable supplies.”

     TAX	PROFESSIONAL			   15

TA
X TECH

N
ICA

L
ISSU

E 25 | 2015



month exceeded R4 200; or
C The person is in terms of a contractual obligation in 

writing, required to make taxable supplies in excess 
of R50 000 in the 12 months following the date of 
registration; or

C The person has acquired finance from certain specified 
credit providers, wherein credit has been provided 
to fund the expenditure incurred or to be incurred in 
furtherance of the enterprise, and the total repayments 
in the 12 months following the date of registration will 
exceed R50 000; or

C The person has proof of expenditure incurred or to 
be incurred in connection with the furtherance of 
the enterprise as set out in a written agreement, and 
proof of payment or a payment agreement evidencing 
payment in the furtherance of the enterprise which has 
either exceeded R50 000 at the date of application 
for registration; that will in any consecutive period of 
12 months beginning before the date of application 
and ending after the date of application, exceed R50 
000; or will in the 12 months following the date of 
application for registration exceed R50 000.

With effect from 1 April 2014, a further category of persons 
entitled to register for VAT on the voluntary basis are persons 
that carry on an enterprise of a nature as set out by the Minister 
in any regulation (section 23(3)(d) of the VAT Act). The nature of 
the enterprise must be such that substantial costs are incurred 
which is only likely to result in the making of taxable supplies 
after a period of time. The Minister has only now published the 
relevant regulations on 29 May 2015, specifying the types of 
enterprises that will qualify for registration under this category. 
The enterprise activities provided for in the regulations include 
broadly: agriculture, farming, forestry and fisheries; mining; 
ship and aircraft building; manufacture or assembly; property 
development, infrastructure development and beneficiation.

Prior to these regulations having been issued, vendors seeking 
to register with SARS under this category have experienced 
practical difficulty in doing so as the regulations setting out 
the types of permissible activities were not yet in force. It is 
expected that provided vendors seeking to register under this 
category of registration comply with the regulations, that they 
should now have no difficulty in doing so. 

Enjoying Professional 
Accountant? 

Why not explore the rest of the 
Future Group’s products and 

services?

We think about your business
www.thefuturegroup.co.za



T he Tax Treaty between South 
Africa and Mauritius was signed 
in May 2013 and ratified by South 
Africa in October 2013. A recent 
development is that Mauritius has 
now ratified the treaty and provided 
South Africa with official diplomatic 

notification thereof.

Significant changes 
The new tax treaty with Mauritius takes as its basis 
the OECD Model Tax Convention. However, there 
are significant changes from the current treaty. 

C Dual resident entities - The place of 
effective management tie-breaker for 
persons other than individuals is replaced 
with a mutual agreement procedure 
between the competent authorities. 
Accordingly, SARS and the Mauritian 
authorities must endeavour to reach ‘mutual 
agreement’ on whether a dual resident 
company should be regarded as resident in 
Mauritius or in South Africa. If agreement is 
not reached, the treaty will not apply to such 
persons (with the exception of the exchange 
of information provisions). 

C Property investments - The new treaty 
repeals the CGT exemption for property rich 
companies. The source country will now have 
full taxing rights on capital gains derived from 
the sale of shares in such companies. 

C Tax sparing - The tax sparing relief 
contained in the current treaty will, going 
forward, only be available for investment 
into South Africa by Mauritian residents.

C Exchange of information - The new tax 
treaty contains the latest OECD standard for 
the exchange of taxpayer information. 

Tax rate reductions
The new tax treaty will offer a number of tax rate 
reductions as follows. 

C Dividends - The rate of tax for dividends 
is 5% if a minimum shareholding of 10% of 
capital is met; otherwise the rate of tax is 
limited to 10%. 

C Interest - The interest exemption for the 
source country is removed and is only 
retained in the new tax treaty for interest 
paid or earned by a government, or for 
interest on debt instruments listed on a 
stock exchange.

All other types of interest will be subject to a 
maximum source rate of tax of 10%. 

Tie-breaker for dual-residency test
A Memorandum of Understanding (MoU) was signed 
on 22 May 2015 regarding the interpretation of article 
4(3). The question of dual residency for persons other 
than individuals will be settled by way of a Mutual 
Agreement Procedure (MAP). Without this agreement 
such a person will not be entitled to any treaty relief. 
The following factors will be considered:
 
Place of effective management: 

C Place where the board of directors meet; 
C Place where the CEO and other senior 

executives usually carry on their activities; 
C Place where senior day-to-day management 

is carried on; 
C Location of the person’s headquarters; and 
C Where its accounting records are kept. 

Place of incorporation or otherwise constituted: 
C The country’s laws that govern the legal 

status of the person. 

Any other relevant factors: 
C Factors listed in paragraph 24.1 of the 2014 

OECD Commentary; 
C Factors as agreed upon by the competent 

authorities in determining the residency of 
the person. 

This MoU will come into effect on the date of entry 
into force of the 2013 Tax Treaty. 

Entry into force 
We understand that the Tax Treaty has now come 
into force and will apply in South Africa from 1 
January 2016 for taxes withheld at source and, for 
other taxes, for years of assessment beginning on or 
after 1 January 2016. Notification is expected to be 
published in the Gazette during the course of June. 

Termination of previous treaty 
The Tax Treaty signed on 5 July 1996 is terminated 
with effect from the date of entry into force of the 
2013 Tax Treaty and will cease to have effect for 
any period thereafter for which the provisions of the 
2013 Tax Treaty apply.

Source: PwC’s Tax Alert, 9 June 2015

ENTRY INTO FORCE OF THE TAX TREATY 
BETWEEN SOUTH AFRICA AND MAURITIUS
PwC Tax Alert

TAX TECHNICAL
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It was widely anticipated that SARS would add 
to their list of reportable arrangements and it 
did just that. Here is a list of new reportable 
arrangements you must know about or risk 
falling foul of the requirements of the Tax 
Administration Act (TAA) and potentially be 
subjected to massive penalties.

What is a reportable arrangement?
A reportable arrangement is one that has certain 
characteristics (as listed in s35(1) of the TAA) or is 
listed by SARS in a public notice (in terms of s35(2) 
of the TAA). In these instances, the person who 
promotes the arrangement (called a promoter) and 
the person who may derive a tax benefit from the 
arrangement (called the participant) must report the 
arrangement to SARS.

New reportable arrangementsa
From 16 March 2015, these are reportable 
arrangements in addition to the arrangements with 
the features set out in s35(1) of the TAA:

C Hybrid equity instruments - Any 
arrangement that would previously have 
qualified as a hybrid equity instrument for 
purposes of sections 8E or 8F of the Income 
Tax Act, with the exceptions for certain listed 
instruments, where the prescribed period of 
redemption is 10 years.

C Share buy-back - Where a company enters 
into a share buy-back arrangement, for an 
aggregate amount exceeding R10 million 
and that company issues the shares within 
12 months after the arrangement becomes 
effective or the date of the buy-back.

C Non-resident trust - Contributions or 
payments made by a South African resident, 
who has a beneficial interest in a non-
resident trust or acquires such an interest, 
and the aggregate amount of contributions 
and payments to such trust, before and after 
16 March 2015, exceeds or is reasonably 

SARS WANTS TO KNOW ABOUT YOUR 
ARRANGEMENTS

TAX TECHNICAL

Barry Visser, Tax Director, Grant Thornton Johannesburg
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expected to exceed R10 million. However, 
certain non-resident trusts, with portfolios 
comprised in any investment scheme in 
bonds or listed securities, qualify as REITs or 
are a foreign investment entity as defined in 
section 1(1) of the Income Tax Act, and are 
therefore excluded.

C Assessed losses - Where a controlling 
interest is held directly or indirectly, or 
the controlling interest is acquired in 
a company on or after 16 March 2015, 
and that company has carried forward or 
reasonably expects to carry forward a 
balance of assessed loss or expects to have 
an assessed loss in respect of the year of 
assessment during which the interest is 
acquired, that exceeds R50 million.

C Foreign insurance - Where a South African 
resident pays an aggregate amount 
exceeding R5 million to a foreign insurer 
and any amount payable to a beneficiary 
is determined mainly with reference to the 
value of particular assets or categories of 
assets held by, or on behalf of, the foreign 
insurer. An arrangement in terms of which a 

local tax resident pays 
more than R5 million 
to an offshore insurer 
and the return of the 
insurance policy is 
determined mainly with 
reference to the value 
of particular assets 
held by the insurer.

Reporting
Taxpayers must notify 
SARS of any reportable 
arrangements 45 
business days from the 
date that a transaction 
qualifies as a reportable 
arrangement, after 
which the taxpayer 
will be regarded 
as a participant 
in the reportable 
arrangement.

Taxpayers must notify 
SARS of any reportable 
arrangements 45 
business days from the 
date that a transaction 
qualifies as a reportable 
arrangement, after 

which the taxpayer will be regarded as a participant 
in the reportable arrangement.

SARS may levy penalties if parties fail to report 
such arrangements. Where the promoter of the 
arrangement fails to report the arrangement the 
penalty amount is R100 000 for each month while 
the arrangement remains unreported, subject to a 
maximum of 12 months. In the case where there is 
no promoter or if the promoter is a non-resident, 
and a participant fails in his obligation to report the 
arrangement, the penalty amount is R50 000 for 
each month.

It should be noted that if the anticipated tax benefit 
for the participant exceeds R5 million the penalty is 
doubled and if the tax benefit exceeds R10 million 
the penalty is tripled. Up to R100 000 of the penalty 
may be remitted in the case of a first incidence of 
non-compliance or non-compliance that endures for 
less than 5 business days.

However, if a participant obtains a written statement 
from the promoter or any other participant 
confirming the arrangement was reported, then the 
participant need not report the arrangement and 
also where the aggregate tax benefit which may be 
derived by all the participants to the arrangement is 
less than R5 million.

“SARS may levy penalties 
if parties fail to report such 

arrangements. Where 
the promoter of the 

arrangement fails to report 
the arrangement the penalty 
amount is R100 000 for each 

month while the arrangement 
remains unreported, subject 
to a maximum of 12 months. 

In the case where there 
is no promoter or if the 

promoter is a non-resident, 
and a participant fails in 

his obligation to report the 
arrangement, the penalty 

amount is R50 000 for 
each month.

It should be noted that if the 
anticipated tax benefit for 

the participant exceeds R5 
million the penalty is doubled 
and if the tax benefit exceeds 

R10 million the penalty is 
tripled. Up to R100 000 of 

the penalty may be remitted 
in the case of a first incidence 

of non-compliance or non-
compliance that endures for 

less than 5 business days.”
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On 13 July 2015, the Davis Tax 
Committee issued a media 
statement together with a first 
interim report on estate duty. 
The closing date for comments 
is 30 September 2015, 
with the relevant legislative 

amendments to be implemented with effect from 1 
March 2016. 

 
The terms of reference 
for the Davis Tax 
Committee called 
for, among others, an 
examination of the 
progressivity of the tax 
system and the role and 
continued relevance of 
estate duty. One aspect, 
which is included in the 
report, relates to the use 
of trusts for estate duty 

planning purposes. The report proposes significant 
changes to the taxation of trusts in future. It is noted 
that no capital transfer tax (CTT) or net wealth tax 
(NWT) is proposed to be implemented at this stage, 
given the complexities involved. 
In summary, the proposed changes to the taxation of 
trusts are as follows: 

C The flat rate of tax for trusts should be 
maintained at its existing levels. 

C The current attribution provisions for 
taxation of trusts and beneficiaries will 
either be repealed, insofar as they apply to 
South African resident trust arrangements, 
or retained, insofar as they apply to non-
resident trust arrangements. 

C Trusts should be taxed as separate taxpayers. 
C The only relief to the rule should be the 

“special trust definition”, which allows a trust 
to be taxed at personal income tax rates in 
limited special circumstances. 

C No attempt should be made to implement 
transfer pricing adjustments in the event 
of financial assistance or interest-free loans 
being advanced to trusts.

The Davis Tax Committee further recommends that:
C Owing to the difficulties of identifying 

the components of income distributed to 
a beneficiary, it is recommended that all 
distributions of foreign trusts be taxed as 
income.

C The criminal offence provisions of the Tax 
Administration Act, 2011, be reviewed 
pursuant to the possible inclusion of 
separate criminal charges that can be 
brought against taxpayers who fail to 
disclose their direct or indirect interests in 
foreign trust arrangements.

In addition to the changes that the Davis Tax 
Committee recommends, SARS has published 
a draft public notice, listing a new reportable 
arrangement as any arrangement in terms of which 
a resident makes contributions or payments to a 
non-resident trust and acquires a beneficial interest 
in that trust, and the amount of all contributions/
payments or the value of the interest exceeds or is 
expected to exceed ZAR10 million. This will apply 
in respect of new and existing transactions. Given 
the far-reaching effect of the proposed changes 
to the taxation of trusts, it will be important to 
consider the implications for existing trusts and the 
respective beneficiaries. 

DAVIS TAX COMMITTEE ON THE TAXATION 
OF TRUSTS
Natalie Napier, Partner: Tax, Hogan Lovells

“The terms of reference for 
the Davis Tax Committee 
called for, among others, 

an examination of the 
progressivity of the tax system 

and the role and continued 
relevance of estate duty.”
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T he 2015 Budget announced by 
Finance Minister Nene included 
a number of measures to bolster 
tax revenues from an international 
perspective.

According to David Warneke, a 
Director and Head of Tax Technical 

with BDO South Africa, these measures include 
potentially removing tax relief currently afforded to 
South African companies on service income received 
from outside South Africa. This could negatively 
impact foreign direct investment into South Africa.

“This was originally introduced to relief South 
African companies of withholding taxes (sometimes 
in contravention of the Double Taxation Treaties) 
imposed by foreign entities that became 
unrecoverable,” says Warneke.

“The Income Tax Act currently provides for a rebate 
with respect to foreign taxes withheld by a foreign 
government on income sourced in South Africa. It is 
understood that certain companies were abusing the 
relief measure, which inevitably led to the proposal 
to remove the provision. However, the removal of 
this relatively unique provision will result in increased 
costs for South African companies as they will no 
longer be able to claim this rebate.”

In addition, Warneke advises that the controlled 
foreign company rules which apply transfer pricing 

provisions are likely to be extended to include the 
sale of goods by a controlled foreign company to 
connected parties that are South African resident. 
“The rules could be extended to also include 
companies owned by offshore trusts which have 
South African resident beneficiaries. The first interim 
report of the Davis Tax Committee on Estate Duty 
recommended that it be investigated to make it a 
criminal offence where South African taxpayers do not 
disclose direct or indirect interests in foreign trusts. 
Extending the transfer pricing rules as a mechanism to 
protect South Africa’s tax base is welcomed.”

“Furthermore, the interest withholding tax that 
applies from 1 March 2015 imposes a 15% 
withholding tax on certain interest paid or due and 
payable to non-residents. The 15% can be reduced 
where a double taxation agreement applies” says 
Warneke. “Interest deductions are limited where 
the interest is paid to a non-resident who is directly 
or indirectly in a controlling relationship with the 
borrower or debtor. The limitation is done through 
a formula and applies where an interest withholding 
tax does not apply, for example in case a double 
taxation agreement or where the interest is not 
otherwise taxable in South Africa.”

“This does not aid foreign direct investment into 
South Africa, especially into the manufacturing 
sector where investment is really needed. Hopefully 
National Treasury will re-examine the financial 
consequences to South Africa,” concludes Warneke.

WITHDRAWAL OF FOREIGN TAX CREDITS 
FOR SOUTH AFRICAN-SOURCED INCOME
BDO South Africa

INTERNATIONAL TAX
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Question: 
A South African taxpayer supplies goods to the 
Democratic Republic of Congo via Zimbabwe. 
The head office of the taxpayer’s customer is in 
Zimbabwe and the head office has a branch in 
South Africa. Does the South African taxpayer levy 
an output VAT? Or is the supply by the taxpayer 
construed as an indirect export and therefore zero-
rated? 

Answer: 
We have not been advised whether, firstly, the 
registered vendor (the taxpayer) supplies directly 
to the local branch of the Zimbabwean head 
office. Alternatively, it could be that the taxpayer 
(supplier) has been requested to supply the goods 
to the local branch (also a registered vendor) of the 
Zimbabwean head office for re-routing of the goods 
to recipients in the export country. A third possibility 
exists whereby the head office in Zimbabwe has a 
direct contract to receive a supply of goods from 
the South African taxpayer (a registered vendor) 
but the goods are delivered to local branch of the 
Zimbabwean company. In addition, these goods 
are part of the supply by the Zimbabwean head 
office to the local branch and the supply of goods 
are used only for the purposes of making a taxable 
supply by the local branch of the Zimbabwean 
company. All three situations will be considered. 

1.1 First scenario
The taxpayer supplies to the local branch of the 
Zimbabwe head office. Any supply made by a South 
African enterprise (the taxpayer) to a branch located in 
South Africa will be taxable at the standard VAT rate. 
The taxpayer (local supplier) has to issue a tax invoice 
to the local branch of the Zimbabwean head office.

1.2 Second scenario
Supply of goods to a local branch of an export 
country. If goods are supplied by a vendor  who 
carries on an enterprise in South Africa to his/her 
branch that is permanently located at premises 
outside the borders of South Africa and if the 
following circumstances prevail: 

C The branch can be separately identified, and 
C An independent system of accounting is 

maintained 

The supply will be zero-rated provided the goods 
are supplied to a branch in an export country. 

This can best be explained by a hypothetical 
example. Khumalo’s Clothing Retailers, a South 
African company, has branches in South Africa, 
Swaziland and Zambia. Independent accounting 
and financial systems are maintained for the 
business activities in South Africa and Zambia but 
the Swaziland business activities are accounted 
for in the financial records of Khumalo’s Clothing 
operation in South Africa. 

VAT – SUPPLY OF GOODS TO A BRANCH IN 
A NEIGHBOURING AFRICAN COUNTRY

TAX Q & A

Mahomed Kamdar, Tax Advisor, SAIPA-CoTE
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Therefore, the following is the VAT outcome: 
C Sales to the Zambia branch will be zero-rated 
C Sales to the Swaziland branch will not have 

VAT consequences since there is no supply. 
Only a single entity is affected, and one 
accounting system is maintained.  

In order to justify the zero-rating of the supply, in 
circumstances whereby a branch is permanently 
located at premises outside the borders of South 
Africa, the following documents are required: 

C Supplier’s copy of the zero-rating tax invoice 
C Copy of the export documentation 

prescribed under the Customs and Excise Act 
91 bearing an original SARS customs stamp

C A copy of the transportation document or 
transporter’s tax invoice, and 

C An import declaration in an export country.

1.3 Third scenario  
The head office in Zimbabwe has a contract to 
receive a supply of goods directly from the South 
African vendor but the goods are delivered to a 
local branch of the Zimbabwean company. More 
specifically, we find that the head office in Zimbabwe 
is contracted to supply goods to its branch in South 
Africa. The head office, in turn contracts with the 
VAT-registered South African vendor to deliver 
the goods to the local branch of the Zimbabwean 
company. The goods are not imported into South 
Africa by the head office in Zimbabwe but are 
supplied and delivered directly by the South African 
vendor to the local branch of the Zimbabwean 
company (which is also a registered vendor). This 
supply is zero-rated but the South African vendor 
(taxpayer) must obtain declaration from the local 
branch of the Zimbabwean company that the goods 
will be used only for the purpose of making a taxable 
supply. It must be borne in mind that the taxpayer 
must obtain and retain stringent documentary proof 
in order to justify that the supplier (in this case, 
the taxpayer) is entitled to apply zero-rating.  The 
following documents are required:

C The vendor’s copy of the zero-rated tax 
invoice

C Written confirmation from the non-resident 
that it is not a resident of the Republic and 
not a vendor

C The non-resident’s customer’s (the local 
recipient) VAT registration number

C A declaration from the non-resident’s 
customer confirming that the goods are to be 
used wholly for the purpose of consumption, 
use or supply in the course of making taxable 
supplies; and 

C Proof of payment from the non-resident for 
the goods. 

 

SAIPA members are referred to SARS’s Interpretation 
note 31 which tabulates documentary proof that is 
acceptable to the commissioner when goods and 
services are supplied at zero-rate. If subsequently, it is 
established that the local branch was not truthful (that 
is that VAT should have been charged by the South 
African taxpayer to the head office in Zimbabwe), then 
Section 61 of the VAT Act permits SARS to recover 
the VAT, institute penalties and interest on the local 
branch of the Zimbabwe company and not to recover 
the tax from the South African taxpayer.   

The zero rating would not apply, if the goods 
transferred are second-hand and not brand new. 

Exporting of second hand goods 
While goods exported in the circumstances 
described in Section 1.2 above, are subjected to VAT 
at zero percent, this does not apply if the goods are 
second-hand goods and the deduction of notional 
input tax has been made by the supplier. Once 
again, a hypothetical example would be useful. 

For example, if VAT-registered general dealer 
purchases goods from a non-vendor for R11 400, he/
she deducts notional input tax of R1 400 calculated 
as follows: 
R11 400 x 14/114 = R1 400

Thus the cost of the goods to the general dealer is 
R10 000. If he then exports the same goods, for say 
R22 800, he is obliged to account for VAT in respect 
of his/her cost (inclusive of VAT) of R11 400 (i.e. 
R11 400 × 14/114 = R1 400). 

For example, if the general dealer sells the same 
goods to Mr Manana, from Swaziland, for R22 800 
(R20 000 plus VAT of R2 800) the tax invoice should 
show:

Price excluding VAT: R20 000 
VAT @ 14%  R2 800 
Total payable  R22 800 
VAT refund    
Total VAT  R2 800 
Notional input tax  R1 400 
VAT refund amount R1 400

It must be borne in mind that the export sale is not 
zero-rated but the consideration in money for the 
sale is deemed to be R11 400 – the purchase price 
including notional input tax. The general dealer will, 
therefore, have to account for the output tax of R1 400.

A shorter edition of this article appeared in Tax Professional 
April/May 2011, page 40. This article has an additional scenario.
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W here a foreign company 
renders professional 
services to a South 
African company in 
South Africa, it is 
important that the 
foreign entity considers 

whether, as a result of rendering such services, 
the foreign company will create a permanent 
establishment in South Africa. The reason why this 
becomes important is that where a foreign company 
creates a permanent establishment in South Africa, 
this country will under the provisions of a Double 
Tax Agreement (“DTA”) concluded with another 
country, be entitled to subject that foreign entity 
to tax on the profit attributable to that permanent 
establishment created in South Africa.

In the case of AB LLC and BD Holdings LLC (“AB 
and BD”), case number 13276 heard in February 
2015, as yet unreported, the Tax Court had to 
determine whether AB and BD had created a 
permanent establishment in South Africa, and as a 
result thereof, was liable to tax in South Africa. The 
case involved two corporations incorporated in the 
United States of America and the court therefore had 
to consider the provisions of the DTA concluded by 
South Africa and the United States of America.

Article 7(1) of the DTA concluded by SA and the 
USA provides that the profits of an enterprise of the 
USA shall be taxable only in the USA, unless that 
enterprise conducts business in South Africa through 
a permanent establishment located in South Africa. 
Furthermore, the DTA provides that where business 

TAX COURT RULES ON CREATION OF 
PERMANENT ESTABLISHMENT IN 
SOUTH AFRICA

TAX LAW

Dr Beric Croome, Executive: Tax, ENSafrica
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is carried on through a permanent establishment, 
the profits of the enterprise may be taxed in 
South Africa, but only to the extent that they are 
attributable to that permanent establishment.

The court had to decide how the DTA should be 
interpreted and whether it was necessary for AB and 
BD to have met the requirements of both Articles 
5(1) and 5(2)(k) of the DTA.

The taxpayer contended that it is necessary that 
a permanent establishment be created first under 
Article 5(1) and only once that has occurred, is it then 
necessary to take account of the provisions of Article 
5(2)(k) of the DTA. SARS on the other hand, argued 
that if AB and BD fell within the provisions of Article 
5(2)(k), a permanent establishment exists and it is not 
necessary that AB and BD meet the requirements of 
Article 5(1) of the DTA.

The court also had to consider the manner in which 
the 183 days in any 12 month period commencing 
or ending in the taxable year concerned should 
be determined under Article 5(2)(k). AB and BD 
contended that the 183 requirement found in Article 
5(2)(k) must be for a “12 month period commencing 
or ending in the taxable year concerned”. Thus, 
when an entity spends less than 183 days in any 12 
month period commencing or ending in a taxable 

year in South Africa, then that entity cannot be 
said to have created a permanent establishment 
in this country. AB and BD were present in South 
Africa from February 2007 and the third phase 
of the consulting assignment ended during May 
2008. The Judge made the point that since 1 May 
2008, no employees of AB and BD were present in 
South Africa and that the Appellant’s financial year 
commenced on 1 January 2007 and ended on 31 
December 2007. AB and BD accepted that it had 
been present in South Africa for more than 183 days 
during the 2007 tax year. The taxpayers argued that 
insofar as the 2008 tax year is concerned, SARS 
could not count any of the days already taken into 
account when determining the days that it was 
present in South Africa during the 2007 tax year. On 
the basis that AB and BD were only in South Africa 
from 1 January 2008 to 1 May 2008, it was not in 
South Africa for 183 days during that tax year. It was 
therefore argued that SARS could not tax the profits 
derived during that tax year. As far as the 2009 tax 
year is concerned, the court made the point that it 
was common cause that AB and BD had no presence 
in South Africa during that year. The taxpayers 
therefore argued that it was only in 2007 that it met 
the 183 day rule as set out in Article 5(2)(k).

SARS contended that the presence of AB and BD 
in South Africa for the 2008 and 2009 years was 
established beyond doubt. SARS contended that 
as the Appellant was in South Africa during the 
calendar year 1 January 2007 to 31 December 2007 
and 1 January 2008 to 31 December 2008, it was in 
South Africa for two tax years, that is 1 March 2007 
to 28 February 2008 in respect of the 2007 tax year 
and 1 March 2008 to 28 February 2009, that is the 
2008 tax year. At paragraph 47, the court indicated 
that the 183 day period should be calculated 
forwards from 1 March 2007 to 28 February 2008 as 
this is the commencing of the fiscal year and then 
again backwards from 28 February 2009 to 1 March 
2008, as that is in respect of the ending of the fiscal 
year. SARS conceded that this results in some days 
being double counted. SARS’ counsel contended 
that SARS is not only allowed by the treaty to double 
count the days, but that it was actually contemplated 
by the parties to the DTA and in support thereof 
drew attention to the OECD commentary which 
deals with this point. Unfortunately, the commentary 
referred to deals with Article 15 of the Model Tax 
Convention on Income and on Capital which deals 
with income from employment and does not in 
any way refer to the determination of whether a 
permanent establishment has been created as 
envisaged in terms of Article 5(2)(k). It is therefore 

Article 5(1) of the DTA in turn provides as 
follows:

“For the purpose of this Convention, the 
term ‘permanent establishment’ means 
a fixed place of business through which 
the business of an enterprise is wholly or 
partly carried on.”

In addition thereto, Article 5(2) of the 
DTA provides that the term ‘permanent 
establishment’ includes especially-

“(k) the furnishing of services, including 
consultancy services, within a contracting 
state by an enterprise through which 
employees or other personnel engaged 
by the enterprise for such purposes, but 
only if activities of that nature continue (for 
the same or connected project) within that 
state for a period or periods aggregating 
more than 183 days in any 12 month 
period commencing or ending in the 
taxable year concerned.”
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questioned whether it is appropriate to rely on 
commentary dealing with income from employment 
in determining how Article 5(2)(k) should be 
interpreted.

Vally J in his judgment handed down on 15 May 
2015 reached the conclusion at paragraph 30 that 
Articles 5(1) and 5(2)(k) cannot be read disjunctively. 
He expressed the view that as a result of the usage 
of words ‘includes especially’ Article 5(2)(k) of the 
DTA should be read as specifying those specific 
activities which will be regarded as creating a 
permanent establishment in South Africa. The Tax 
Court reached the decision that taking account of 
the number of days spent by AB and BD’s staff in 
South Africa, it met the time requirement specified 
in Article 5(2)(k) of the DTA and for that reason a 
permanent establishment had been created in South 
Africa. The court also reached the conclusion that 
AB and BD had a fixed base in the boardroom of its 
client in South Africa, and had therefore established 
a fixed place of business in South Africa while 
rendering services to its client in South Africa.

At paragraph 37 of the judgment, the court refers to 
the interpretation of Articles 5(2)(k) and 5(1) as set 
out in the Technical Explanation, which document 
the court viewed as offering an insight into the 
understanding of the signatories to the DTA, namely 
South Africa and the United States. It is important 
to note that the Technical Explanation issued on the 
South African / United States DTA is not available 
on the SARS website and can only be located on 
the website of the Internal Revenue Service. There 
is no indication in the Technical Explanation itself 
or in any other documentation that the Technical 
Explanation has been accepted or adopted by the 
Commissioner: South African Revenue Service. The 
introductory paragraph of the Technical Explanation 
states as follows:

“The Technical Explanation is an official guide 
to the Convention. It reflects the policies 
behind particular Convention provisions, as 
well as understandings reached with respect 
to the application and interpretation of the 
Convention.”

The court refers to the fact that the Technical 
Explanation makes it clear that in considering the 
furnishing of services by an enterprise as dealt 
with in Article 5(2)(k) the analysis or interpretation 
accorded to the place of work set out in Articles 5(2)
(a) to 5(2)(f) is not applicable. It indicates further that 
the Technical Explanation states that “in the case 
of furnishing of services this does not have to occur 
within a ‘fixed place of business’ (Article 5(1)). Thus, 

once the provisions of Article 5(2)(k) are met, there is 
no need to further examine whether the provisions 
of Article 5(1) have also been met to determine 
whether the existence of a permanent establishment 
has been proved.”

It would appear that the court took the view that the 
Technical Explanation on the DTA under consideration 
is binding in South Africa, but this does not appear 
to be the case in other countries. In the Canadian 
case of Haas Estate v The Queen 1999 53 DTC 1294 
Margeson JTCC states at paragraph 30 as follows:

“[30] The Federal Court of Appeal [in Canada 
(Attorney General) v Kubicek Estate 1997, 51 
DTC 5454] observed that:

‘There is no international tradition or 
procedure for an exchange of subsequently 
bargained documents as determinative of 
treaty interpretation. The Technical Explanation 
is a domestic American document. True, 
it is stated to have the endorsation of the 
Canadian Minister of Finance, but in order 
to bind Canada it would have to amount to 
another convention, which it does not. From 
the Canadian viewpoint, it has about the same 
status as a Revenue Canada interpretation 
bulletin, of interest to a Court but not 
necessarily decisive of an issue.”

It is unfortunate that the court did not deal with the 
status of the Technical Explanation in South Africa 
and on what basis the interpretations set out therein 
should bind the courts of this country. Furthermore, 
the court did not refer to the rules of interpretation 
of treaties as set out in the 1969 Vienna Convention 
on the Law of Treaties. It is clear that the Technical 
Explanation has not been adopted as part of the 
DTA concluded with the United States in conformity 
to the provisions of the Constitution or the provisions 
of the Income Tax Act itself. The question that does 
arise is how many similar documents or memoranda 
of understanding exist between SARS and other 
revenue authorities insofar as the interpretation of 
DTA’s are concerned.

In the case of Ben Nevis Holdings (Ltd) and 
Another v Commissioner for HM Revenue and 
Customs [2013] EWCA CIV 578, the court there 
indicated that memoranda of understanding 
concluded by contracting states may have an 
important bearing on the position of taxpayers and 
that it is in interest of fairness to taxpayers that such 
memoranda of understanding should be readily 
available to the public.
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As indicated above, the Technical Explanation 
is only available on the website of the Internal 
Revenue Service and not SARS’ web pages, and if 
SARS wishes the public of South Africa to be aware 
of the Technical Explanation, that note should as a 
minimum be published on the SARS website with a 
clear indication as to the status that that document 
has in the law of South Africa.

It must be remembered that Article 5(1) of the 
DTA, in defining a permanent establishment, refers 
to a ‘fixed place of business through which the 
business of an enterprise is wholly or partly carried 
on’. The court expressed the view that it is not 
necessary that the non-resident carries out all of 
its business from the fixed place of business which 
is established in South Africa. The court reached 
the conclusion that a permanent establishment is 
created where AB and BD performs only some of its 
obligations in terms of a contract concluded with its 
client, and even if it concluded part of its business 
from its client’s boardroom.

The court also referred to the manner in which the 
2009 assessment should be dealt with. The court 
accepted that AB and BD did not have a presence 
in South Africa during any part of the 2009 calendar 
or fiscal year. The point was made that the amount 
it earned in 2009 related to a success fee which it 
received in accordance with the particular clause 
of the contract concluded with its client. The court 
reached the view that the success fee constituted 
deferred income for the February 2007 to May 
2008 period and that that was therefore covered 
by Article 7(1) of the DTA, which provides that the 
profits of an enterprise made in the state where it 

held “a permanent 
establishment shall 
be taxable in that 
state if the profit 
was attributable 
to that permanent 
establishment”. 
The court therefore 
reached the conclusion 
that the success fee 
was directly related 
to the permanent 
establishment and 
was therefore correctly 
assessed to tax thereon.

In assessing AB and 
BD to tax in South 
Africa, SARS levied tax 
on the fees derived by 
AB and BD in South 
Africa, after deducting 

therefrom attributable expenditure and imposed 
additional tax of 100% and levied interest on the 
underpayment of provisional tax in accordance with 
section 89quat(2) of the Income Tax Act. The court 
reached the decision that the additional tax was not 
disproportionately punitive and therefore dismissed 
the appeal against the additional tax.

Insofar is the imposition of interest is concerned, 
the court expressed the view that AB and BD 
should have familiarised itself with the taxation 
laws of the country within which it conducts its 
operations, and for that reason it was decided 
that AB and BD had been negligent in not seeking 
advice regarding the tax consequences of the 
contract concluded with its client. The court 
therefore came to the conclusion that SARS was 
correct in imposing interest on the underpayment 
of provisional tax.

Based on the above case, which admittedly deals with 
the interpretation of articles contained in the SA and 
USA DTA, it is important that non-residents rendering 
services to clients in South Africa evaluate whether 
they will create a permanent establishment in South 
Africa, thereby triggering income tax on the profit 
attributable to the services rendered in South Africa.

Furthermore, if the non-resident creates an 
enterprise as envisaged under the provisions of 
the VAT Act, it would also be necessary to register 
for VAT purposes, charge VAT on the fees received 
from the resident client and pay that to SARS. 
Furthermore, where persons from abroad are sent 
to South Africa to render the services that may, 
depending on the circumstances and the provisions 
of the DTA in question, give rise to the non-resident 
entity being required to register as an employer in 
South Africa with the obligation to withhold and 
deduct PAYE from amounts paid to persons sent to 
South Africa to render services here.

Clearly, any South African tax paid by the non-
resident entity, would under the terms of the DTA 
be recognised as a credit claimable against tax paid 
in the home jurisdiction of the entity rendering the 
services in South Africa. Non-resident employees 
who become liable to tax in South Africa should also 
be entitled to claim such tax as a credit in their home 
jurisdiction under the DTA in question.

It is important therefore that non-resident entities 
rendering services in South Africa carefully consider 
how to plan and structure their affairs in South 
Africa, so that they do not fall foul of the provisions 
of the Income Tax Act read together with any 
applicable DTA.

“in defining a permanent 
establishment, refers to 

a ‘fixed place of business 
through which the business 
of an enterprise is wholly or 
partly carried on’. The court 
expressed the view that it is 
not necessary that the non-

resident carries out all of 
its business from the fixed 
place of business which is 

established in South Africa.”
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T he OECD Action Plan on Base 
Erosion and Profit Shifting (BEPS) 
was published in July 2013 as a 
response to increasing pressure 
from G20 nations to combat tax 
planning strategies that exploit 
gaps and mismatches in tax rules to 

artificially shift profits to low-tax jurisdictions where 
there is little or no economic activity. 

The Action Plan identified 15 actions to address 
BEPS in a comprehensive manner and set deadlines 
to implement these actions. In September 2014, the 
OECD released the first 7 elements of the Action 
Plan, with the remaining 8 actions to be released in 
September this year:

September 2014 
Deliverables 

September 2015 
Deliverables 

Action 1: Address the tax 
challenges of the Digital 
Economy 

Action 3: Strengthen CFC 
Rules 

Action 2: Neutralise 
the effects of Hybrid 
Mismatch Arrangements 

Action 4: Limit Base 
Erosion via Interest 
Deductions and other 
financial payments 

Action 5: Counter 
Harmful Tax Practices 
more effectively, taking 
into account transparency 
and substance 

Action 7: Prevent the 
artificial avoidance of PE 
Status 

Action 6: Prevent Treaty 
Abuse 

Action 9: Assure that 
Transfer Pricing outcomes 
are in line with value 
creation/risks and capital 

Action 8: Assure that 
Transfer Pricing 
outcomes are in line 
with value creation/
intangibles 

Action 10: Assure 
that Transfer Pricing 
outcomes are in line with 
value creation/other 
high-risk transaction 

Action 13: Re-examine 
Transfer Pricing 
Documentation 

Action 11: Establish 
methodologies to collect 
and analyse data on 
BEPS and actions to 
address it 

Action 15: Develop a 
Multilateral Instrument 

Action 12: Require 
taxpayers to disclose their 
aggressive tax planning 
arrangements 

Action 14: Make dispute 
resolution mechanisms 
more effective 

The 2014 outputs will be consolidated with the 
remaining 2015 deliverables into a coherent package 
that will be delivered to the G20 Finance Ministers in 
October this year, together with a plan for the follow-
up work and a timetable for their implementation.

In February this year, OECD and G20 countries 
agreed on three key elements that will enable 
implementation of the BEPS Project: 

LATEST BEPS UPDATES

INTERNATIONAL TAX

Robyn Armstrong, Associate, Werksmans Attorneys
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C A mandate to launch negotiations on 
a multilateral instrument to streamline 
implementation of tax treaty-related BEPS 
measures in accordance with Action 15; 

C An implementation package for country-
by-country reporting in 2016 and a related 
government exchange mechanism to start in 
2017 under Action 3; and 

C Criteria to assess whether preferential 
treatment regimes for intellectual property 
are harmful or not in terms of Action 5. 

A key weapon in the OECD’s arsenal in the fight 
against BEPS is a global tax treaty. There are 
currently more than 3,000 existing bilateral tax 
treaties in the world. Action 15 of the BEPS Project 
is to develop a multilateral instrument which would 
allow countries to amend their existing bilateral tax 
treaties to address tax treaty-related BEPS concerns 
in a cost effective and efficient manner. Work on the 
development of the multilateral instrument began in 
Paris on 27 May 2015. As per the OECD mandate, 
the ad hoc group that will complete the work 
under Action 15 has been established, with over 80 
countries participating, including South Africa. The 
multilateral instrument is expected to be concluded 
and opened for signature by December 2016. 

On the South African front, the Davis Tax 
Committee’s (DTC) BEPS Sub-committee issued its 
interim report in December 2014, setting out the 
DTC’s stance on BEPS as of 30 September 2014. 

The report notes the strength of existing anti-BEPS 
policies and questions if further anti-BEPS action is 
needed, but then goes on to recommend detailed 
changes in all 7 of the action plan deliverables 
released by the OECD to date. 

It is encouraging that 
the report notes that 
while South Africa 
has a vested interest 
in combatting BEPS, 
South Africa should not 
adopt OECD measures 
without considering 
the country’s need to 
consider foreign direct 
investment (FDI) as 
well as the general 
need to preserve South 
Africa’s international 
competitiveness 
by providing a tax 
environment conducive 
to economic growth. 

The report stresses that the country should not pre-
empt or unilaterally respond to the OECD’s BEPS 
plan until consensus is reached between OECD 
member states and clear guidance is issued. The 
unilateral introduction of domestic legislation prior 
to global reform would likely result in a less investor 
friendly tax environment and could place South 
Africa at a disadvantage in attracting FDI. The DTC 
notes that “South Africa cannot afford to proceed 
too hastily with the OECD Action Plan while other 
countries are taking a ‘wait and see’ approach, 
relaxing their laws to attract investment and 
changing their policies to remain competitive.” The 
DTC has recently issued a media release calling for 
input to assist with the drafting of its Second Interim 
Report on BEPS. The closing date for submissions is 
31 August 2015.

The BEPS Project is driven by the OECD and G20. 
South Africa is the only African country that is 
a member of the G20 and also one of the most 
progressive in respect of its anti-BEPS legislation. 
While it is important for South Africa to be 
involved in and support the work of the G20 in its 
fight against BEPS on a global scale, the unique 
circumstances of South Africa have to be taken 
into consideration by our legislators in the fight 
against BEPS locally. This requires a consideration 
of South Africa’s National Development Plan and a 
clear understanding of the necessity to encourage 
FDI in this country before legislative action can 
be taken. The BEPS concerns and challenges that 
other, developed, countries such as the UK or 
USA face may not necessarily be the concerns and 
challenges that South Africa faces. So there is need 
for appropriate and customised solutions. 

In terms of a recent survey, more than 6 in 10 
countries are making tax reforms before BEPS 
recommendations have been finalised. While 
there have been numerous changes to the South 
African cross-border domestic tax landscape in 
recent years, most notably in 2014, South Africa 
is still adhering to the OECD’s warning against 
unilateral action due to the risk in double-taxation 
and its corresponding detrimental effect on FDI. 
Even though South Africa is not acting unilaterally 
to enforce anti-BEPS measures, the country is 
not behind the OECD and G20 countries in its 
implementation of the BEPS Action Plan.

“While it is important for 
South Africa to be involved 
in and support the work of 
the G20 in its fight against 

BEPS on a global scale, the 
unique circumstances of 

South Africa have to be taken 
into consideration by our 

legislators in the fight against 
BEPS locally.”
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Which clients do short tax accountants like best?
Small businesses

Did you hear about the cannibal tax accountant? 
He charges an arm and a leg.

A man goes to the doctor. “Doctor, that medicine 
you gave me isn’t working. Is there anything else I 
could try?”. 
“Fill out this tax form,” suggests the doctor. 
“How’s that going to help me?” asks the man. 
“I’m not sure,” replies the doctor, “but some of my 
patients say it gives them relief.”

What’s the difference between a dead rat and a 
dead tax inspector found on the road? 
There are skid marks by the rat.

Who would make a better detective – Sherlock 
Holmes or a tax accountant? 
The tax accountant – she makes more deductions.

What do you call an accountant without a 
spreadsheet? 
Lost.

What do you call an accountant without a 
calculator? 
Lonely.

How do you know you’ve got a good tax 
accountant? 
He’s had a loophole named after him.

What did the tax accountant do to liven up the 
office party 
Not show up.

What is the definition of an introverted tax 
accountant? 
Someone who stares at their shoes when talking to 
you.

What is the definition of an extroverted tax 
accountant? 
Someone who stares at YOUR shoes when talking to 
you.

There are 3 types of tax accountants 
Those who can count and those who can’t.

How do tax accountants make a bold fashion 
statement? 
Wear their dark grey socks instead of the light grey.

A man was driving along the road when all of a 
sudden he has to swerve to avoid a box falling off 
the lorry in front. 
Seconds later a policeman pulls him over for reckless 
driving. As the policeman starts writing the ticket the 
driver noticed the box was full of nails and tacks. 
“I had to serve or I’d have run over those and blown 
my tyres!” protested the driver. 
“Ok”, replied the officer, ripping up the ticket, “but 
I’m still bringing you in.” 
“What for?!” retorted the man. 
“Tacks evasion”, answered the policeman.

Two junior doctors were involved in a fight in the 
hospital. A senior consultant had to pull them 
apart. 
“What’s all this about?” asked the consultant angrily. 
“It’s the tax inspector in Ward C,” said one. 
“He’s only got two days to live.” 
“He had to be told.” said the second doctor. 
“I know,” said the first, “but I wanted to be the one 
to tell him!”

What’s grey has 6 legs, 2 arms and is twenty feet 
tall?  
A tax accountant riding an elephant.

TAX FUNNIES

OFF BALANCE SHEET

Source: http://www.the-alternative-accountant.com/tax-jokes.html
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Make the career call 
that will take you 
through the pipeline 
to your future.

One call can open the door 
to attractive Fasset benefits, 
incentives and programmes 
which can frame the vision 
for your future.

Your career, 
your path


