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2 015 was a very eventful year. A lot 
happened in sport, entertainment, 
politics and the economy; with a 
number of tragedies occurring all over 
the world. In the month of November 
alone, we witnessed the horrific 
ordeals in which countries such as 

Lebanon and Paris were engulfed with terror attacks 
that led to the loss of countless innocent lives. 
The sad reality is that as a country, South Africa is 
also not immune to these types of attacks, and the 
government has the huge responsibility of ensuring 
that our security systems keep on improving. 

The Class of 2015, in various higher institutions of 
learning, participated in the #feesmustfall campaign. 
It is worth noting the unity and zeal that was 
demonstrated by students in fighting for free tertiary 

education. Although the battle still continues, 
students were however able to put pressure on 
government to take the decision not to increase fees 
for this year.  

The tax industry also saw a number of interesting 
developments; there have been various amendments 
made on some of the domestic tax, international 
tax and tax administration laws. The draft legislation 
on carbon tax was released for comment late last 
year. It is still to be seen how this legislation will 
impact the taxpayer and the economy at large. 
You, as a tax practitioner and member of SAIPA, 
have an opportunity to inform the changes to this 
draft legislation by forwarding your comments to 
taxcentre@saipa.co.za. I urge each and every one 
of you to give yourself some time and look into this 
legislation and submit your comments and concerns. 
As the year drew to a close, the Finance Ministry 
had three Ministers in a space of two weeks when 
President Jacob Zuma replaced Nhlanhla Nene 
with David van Rooyen. The industry was outraged 
and markets reacted adversely to the President’s 
decision, which was hurriedly remedied by the re-
appointment Pravin Gordhan as Minister of Finance. 
We are still yet to see how the impact of the above 
will unfold. This year’s budget speech will even 
be more interesting, considering the state of the 
economy of the country and other issues that might 
have an adverse impact on taxpayers. 

At the SAIPA Centre of Tax Excellence, we have 
made sure that in 2015, important and relevant tax 
CPD seminars were provided for your benefit. Our 
objective for 2016 is to do even better and ensure 
that our service and offerings to our members are of 
high quality, efficient and value for money. 

It is an exciting opportunity for me to bring you the 
first issue for 2016 of Tax Professional magazine 
wherein our theme for this publication is cross border 
taxation. This issue comes at the right time following 
a series of seminars on cross border taxation and 
also on Advanced VAT that took place across the 
country last year. 

It is my wish that 2016 be a year of growth and more 
success to your practices and your personal lives.
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INDUSTRY INSIGHTS

GOVERNMENT GRANTS - 
THE TAX CONSEQUENCES
Mahomed Kamdar, Tax Advisor, SAIPA-CoTE

From time to time the SAIPA-CoTE 
tax help-desk receives questions on 
the tax consequences of government 
grants received by a taxpayer. What 
are the tax consequences when 
a taxpayer receives a grant from 
government? The frequency of 

this question necessitates explanation for quick 
reference purposes for our Members who may 
experience similar queries in the future.   

Income tax consequences of government grants

The tax consequences for government grants are 
covered by section 12P and Schedule 11 of the 
Income Tax Act. Essentially, these provisions of the 
Act result in the grant received from government to 
be exempt from normal tax.

One of the requirements to claim tax exemption 
relief of a government grant (Section 12P of the 
Income Tax act) is that the government grant must 
be listed in the Eleventh Schedule of the Income 
Tax Act. There are 33 listed government grant 
types. So if a taxpayer receives a grant that is not 
listed below, then the taxpayer is not eligible to 
claim the tax relief as mentioned above.
  
Cognisance must be taken of the following in order 
to claim the tax exempt benefit:

1. If the government grant was used to acquire 
trading stock, the value of the expenditure 
must be reduced by the amount of the 

government grant applied to incur the 
expenses. The section 11(a) deduction and 
the opening and closing stock must be 
reduced by the amount of the grant used 
to acquire the trading stock. For example, 
if goods were purchased for R15 000 but 
a government grant of R8 000 was used to 
purchase the goods, then the deduction 
against taxable income for income tax 
purposes will be limited to R7 000.

2. If the government grant was used for the 
acquisition, creation or improvement of 
an asset, then the base cost of the asset 
must be reduced by the amount of the 
government grant applied to obtain the 
assets. The capital allowance will be based 
on the reduced cost of the asset.

3. If the government grant is received or 
accrued in cash (not in kind) in a year of 
assessment, any deduction of expenses 
(section 11 type expenses) by the taxpayer 
must be reduced by the portion of grant 
not used to acquire the asset. If the grant 
is more than section 11 expenses for the 
year of assessment, the excess is carried 
forward and reduces expenses in the next 
year of assessment. But the taxpayer must be 
mindful of section 12(P) (3) which informs us 
that expenditure must only be reduced for 
the purpose for which the grant was awarded.

     TAX PROFESSIONAL      5



Eleventh Schedule
Government grants exempt from normal tax

• Automotive Production and    
 Development Programme received or  
 accrued from the Department of Trade  
 and Industry;
• Automotive Incentive Scheme received  
 or accrued from the Department of Trade  
 and Industry;
• Black Business Supplier Development  
 Programme received or accrued from the  
 Department of Trade and Industry;
• Business Process Services received or   
 accrued from the Department of Trade  
 and Industry;
• Capital Projects Feasibility Programme  
 received or accrued from the   
 Department of Trade and Industry;
• Capital Restructuring Grant received or  
 accrued from the Department of Human  
 Settlements;
• Clothing and Textiles Competitiveness  
 Programme received or accrued from the  
 Department of Trade and Industry;
• Co-operative Incentive Scheme received  
 or accrued from the Department of Trade  
 and Industry;
• Critical Infrastructure Programme   
 received or accrued from the   
 Department of Trade and Industry;
• Eastern Cape Jobs Stimulus Fund   
 received or accrued from the   
 Department of Economic Development,  
 Environmental Affairs and Tourism of the  
 Eastern Cape;
• Enterprise Investment Programme   
 received or accrued from the   
 Department of Trade and Industry;
• Equity Fund received or accrued   
 from the Department of Science and   
 Technology;
• Export Marketing and Investment   
 Assistance received or accrued from the  
 Department of Trade and Industry;
• Film Production Incentive received or   
 accrued from the Department of Trade  
 and Industry;
• Food Fortification Grant received or   
 accrued from the Department of Health;
• Idea Development Fund received or   
 accrued from the Department of Science  
 and Technology;
• Industrial Development Zone Programme  
 received or accrued from the   
 Department of Trade and Industry;

• Industry Matching Fund received or   
 accrued from the Department of Science  
 and Technology;
• Integrated National Electrification   
 Programme Grant: Non-grid   
 electrification service providers   
 received or accrued from the   
 Department of Energy; 
• Integrated National Electrification   
 Programme: Electricity connection to   
 households received or accrued from the  
 Department of Energy; 
• Jobs Fund received or accrued from the  
 National Treasury;
• Manufacturing Competitiveness   
 Enhancement Programme received or  
 accrued from the Department of Trade  
 and Industry; 
• Sector Specific Assistance Scheme   
 received or accrued from the   
 Department of Trade and Industry;
• Small, Medium Enterprise Development  
 Programme received or accrued from the  
 Department of Trade and Industry;
• Small/Medium Manufacturing   
 Development Programme received or  
 accrued from the Department   
 of Trade and Industry; 
• South African Research Chairs Initiative  
 received or accrued from the   
 Department of Science and Technology;
• Support Programme for Industrial   
 Innovation received or accrued from the  
 Department of Trade and Industry;
• Taxi Recapitalisation Programme   
 received or accrued from the   
 Department of Transport;
• Technology Development Fund received  
 or accrued from the Department of   
 Science and Technology;
• Technology and Human Resources for  
 Industry Programme received or accrued  
 from the Department of Trade and   
 Industry; 
• Transfers to the South African National  
 Taxi Council received or accrued from  
 the Department of Transport;
• Transfers to the University of Pretoria,   
 University of KwaZulu-Natal and   
 University of Stellenbosch received or  
 accrued from the Department   
 of Transport;
• Youth Technology Innovation Fund   
 received or accrued from the   
 Department of Science and Technology.

INDUSTRY INSIGHTS
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VAT consequences of government grants

The discussion on the VAT consequences and 
government grants is different from the discussions 
thus far. A grant that is issued by a public authority 
(municipality, provincial or national government) to 
a vendor (in the private sector) will be zero-rated 
when received by the vendor. However, there is one 
important requirement to be met before zero-rating 
can be applied. The grantor of the grant must not 
be the recipient of any form of supply of goods or 
services (as defined by the VAT Act). In other words, 
the grant must be a gratuitous or unrequited amount 
given to a grantee (in this situation, the vendor). If 
the grantor is the recipient of goods and services 
which are defined as taxable supply by the VAT Act, 
then under these circumstances the output tax must 
be accounted for.

However, in practice, the lines between a grant and 
a payment for goods or services supplied (taxable 
supplies as per the VAT Act) are blurred. The release 

of funds by a public authority for the acquisition of 
goods or services is payment for the procurement of 
goods or services. This is not a grant as defined by 
the VAT Act.

An example, demonstrating when a grant is not a 
grant would be appropriate.

The Department of Transport (DoT)1 engages a 
private research consultant to conduct a market 
survey on the public perceptions of the introduction 
of new legislation pertaining to the taxi industry. As 
the department has directly procured the services 
of the vendor for its own purposes, the activities 
involved in conducting the research and presenting 
the research findings to the department do not 
constitute a statement of how grant funds were 
spent. The payment in this regard is therefore 
consideration for the actual supply of goods or 
services which is subject to VAT at the standard rate. 
The payment cannot qualify as a zero-rated ‘grant’, 
even if the payments in terms of the contract have 
been described as grant payments, as the facts show 
that the DoT commissioned the research work for its 
own benefit and that the payments made in terms of 
the contract were not gratuitous or unrequited.

So essentially, in the case of a government grant, 
the recipient (a vendor) will account for VAT at 
a zero-rate. If the vendor received payment - a 
consideration as per the VAT Act – for a taxable 
supply, then output tax must be accounted for at 
a standard rate of 14%. Generally, newly formed 
entities that have Service Level Agreements (SLA) 
with a government department are rendering a 
service to the departments and are therefore, 
rendering a taxable service to these departments. 
Output tax must be accounted for, and the 
budgeted expenses should be mindful of the 
potential liability for VAT.

Government grants versus Research and 
Development (R&D)

Government does not issue grants for R&D 
purposes. The Income Tax Act permits deduction 
of cost related to R&D against taxable income. The 
taxpayer must be in possession of an approval letter 
from the Department of Science and Technology. In 
order to claim R&D expenses as deductions (viewed 
as generous – 150% of actual expenditure), the 
taxpayer must obtain the recognition of a particular 
activity by the Government Department (in this case 
Science and Technology).

1 SARS Interpretation Note 39: VAT treatment of Public Authorities, Grants and Transfer Payment.  
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SARS COMMUNICATION CHANNELS

Y ou might have been experiencing 
challenges when sending 
communications to SARS, and 
find that you do not receive any 
response, or that the response 
takes forever to reach you.  Have 
you perhaps asked yourself 

what could be the possible cause of such? Are you 
sending your queries or correspondences to the right 
channels? Assuming that you have been sending 

your correspondences to the incorrect channels, 
there will be high chance that such correspondences 
might get lost or be misplaced. To avoid all these 
possible challenges, SARS has simplified the current 
situation, and it is believed that it will assist either 
the tax practitioner or the taxpayer to resolve their 
issues faster. 

The following email and fax contacts below may be used when sending various correspondences to SARS. 
It is advisable that you submit your correspondence to the office in which your clients/taxpayers are 
registered or, alternatively, use the email for the office that is located closer to you.  

SARS Contact details

GENERAL TAX

PCC MAILBOXES INBOUND MAILBOXES

North (including Pretoria, 
North West, Limpopo, 
Mpumalanga and West Rand)

pcc.north@sars.gov.za/
010 208 5003

Contact.north@sars.gov.za / 
012 670 6880

Central (including East Rand, 
Soweto, Alberton, Vereeniging)

pcc.central@sars.gov.za/
010 208 5004

Contact.central@sars.gov.za / 
010 208 5005

KwaZulu-Natal
pcc.east@sars.gov.za/
010 208 5005

Contact.east@sars.gov.za /
031 328 6018

Western Cape
pcc.south@sars.gov.za/
010 208 5006

Contact.south@sars.gov.za / 
021 413 8905

Free State and Northern Cape pcc.fs@sars.gov.za/010 208 5007

East London pcc.el@sars.gov.za/010 208 5008

Port Elizabeth pcc.pe@sars.gov.za/010 208 5009

Submission of returns and relevant supporting 
documents

The following documents and correspondence are 
not accepted by SARS in the fax and email channels: 

C Returns 
C Forms, e.g. dispute forms; except for VAT 

and PAYE ADR1s
C Relevant material
C New registration requests
C Requests for change of bank details
C Requests for refunds
C Electronic attachments sent via email 

exceeding the limit of 2MB

You may submit these via any of the following 
channels: 

C Post or SARS branch drop box. 
C A SARS branch 
C Electronically via e-Filing.

What to do when you encounter challenges at the 
branches

C You may request to talk to any Operational 
Manager; or 

C Look for the Branch Manager. Their 
relevant details are usually provided on the 
applicable wall in each branch. 

What to do when you are not getting any 
assistance or experience bad service 

Perhaps you were trying to get your issues resolved and 
have been unsuccessful. Once all the possible avenues 
have been exhausted, tax practitioners/taxpayers may 
lodge a complaint using a SARS-provided mechanism. 
It must be noted that this complaint process has 
nothing to do with the circumstances wherein the 
taxpayer is aggrieved due to the assessment issued. 
A tax practitioner is advised to follow the dispute 
resolution process in order to address any complaints 
that are related to the assessments raised.

Sibusiso Thungo, Tax Manager, SAIPA-CoTE
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Follow the SARS process below for when and how to complain

Follow the SARS process below for when and 
how to complain

In the event that the practitioner or taxpayer wants 
to complain about the following issues (missing 
documents, quality or speed of services and 
unresolved issues) a case number will be requested 
first. In other words, for any complaints related to 
the aforementioned issues, SARS will only deal with 
them if there is an existing case logged and the 
relevant case number is provided on the complaint 
form. It does not matter whether the case number 
is the original or a follow-up case number, as long 
as it the case number related to the matter being 
complained about.  

How to complain

There are two preferred ways to send your complaint:
C Via e-Filing:  see the SARS-provided step-

by-step guide provided above.
C By calling the SARS Complaints Management 

Office (CMO) on 0860 12 12 16.
 
In order to complete and submit the complaint form 
via e-Filing, you have to be a registered e-Filer. The 
practitioner/taxpayer must take note of the fact that 
the complaint form is not available for downloading or 
for printing, and can only be completed via e-filling. 
Alternatively, a SARS agent may complete the form 
upon contacting the above-provided contact details.

What to expect after you complained

There are two preferred ways to send your 
complaint:

C You will receive an SMS or email notification 
at various stages of the process

C When you have logged your complaint, 
you will receive an acknowledgement 
notification the same day

C The resolution date will be a maximum of 
21 days after the complaint was logged.

If you are still not satisfied with the outcome, you 
may follow the Tax Ombud process.

*The information provided on this article has been adapted from 
www.sars.gov.za*

Types of complaints that may lodge with the SARS CMO

No Category Example

1 Legal/Policy For example, debit cards not accepted for payments.

2 Employee behaviour/Competence For example, agent X was rude, or agent did not know how to 
assist me.

3 Channel experience/
environment/technical issues 

For example, contact centre is very slow to answer, or there is 
no parking at branch X.

4 Quality and speed of service For example, incorrect resolution of request, or it took 6 
months to process my banking detail change.

5 Unresolved service/operational 
matter

For example, turn-around-time exceeded and my return has 
not yet been processed.

6 Missing or lost documentation For example, I have submitted my return, but SARS cannot find it.

Unhappy with the outcome 
of your assessment?

Still unhappy?
Still unhappy?

Still unhappy?

Still unhappy?

Lodge an appeal*

Lodge a complaint 
via the Complaints Management 

Office (CMO)

Lodge a complaint 
via the Tax Ombudsmand 

Office (OTO)

Unhappy with the penalty 
given to you?

Unhappy with SARS’s 
service or processes?

Lodge an objection*

Fill in a 
Request for 
Remission

Make sure you have a 
case number first***
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T he thought of filing a complaint 
with the Tax Ombudsman can be 
intimidating if you have never done 
so before. How, for instance, can 
you tell if you have a legitimate 
dispute, how does the process work 
and what are the odds of it being 

resolved in your favour? The list of questions can 
seem endless, but the good news is that there is 
help at hand to make interacting with the Ombud’s 
office easy and painless, should you find yourself in 
that position.

The Tax Ombudsman - under the auspices of the Tax 
Administration Act – aims to integrate and streamline 
the administrative processes concerning tax laws 
to reduce the burden and costs of compliance 
that have previously beset the taxpayer and South 
African Revenue Service (SARS). The office of the Tax 
Ombudsman is completely independent and reports 
directly to the Minister of Finance. What’s more, it’s 

aligned with the Office of the Public Protector to 
act as an effective ‘check’ on government and its 
agencies – the focus of the Tax Ombud being SARS.

Its mandate is deceptively simple: to review and 
address any complaint made by a taxpayer or tax 
practitioner concerning either a service matter or 
an administrative or procedural matter relating to 
the application of any of the provisions of the Tax 
Administration Act by SARS. 

Under the Tax Administration Act, the Tax 
Ombudsman serves to make the relationship 
between the taxpayer and SARS more equitable, 
transparent and fair by balancing the duties and 
powers of the revenue service with the rights 
and obligations of taxpayers. Disputes between 
taxpayers and SARS typically fall into two categories: 
disagreement on the interpretation of tax law, and 
on the administration of law. According to CEO 
Advocate Eric Mkhawane, within these categories, 

HOW TO EFFECTIVELY USE THE TAX 
OMBUDSMAN
Lynley Main, Freelance writer

GENERAL TAX
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the most common complaints the Office of the Tax 
Ombudsman has to mediate on are delayed refunds 
by SARS; SARS failing to adhere to turnaround times 
for objections and appeals; SARS taking too long 
to finalise applications for tax clearance certificates; 
SARS holding employees responsible for employers 
not submitting PAYE tax documentation; incorrect 
and inconsistent advice being given to taxpayers 
by a SARS branch and call centre staff; SARS 
withholding refunds and failing to communicate 
the reasons for doing so to taxpayers; and, in a 
few cases, SARS collecting debt where it was not 
supposed to be collected.

In the event of a dispute, says Mkhawane, the 
taxpayer or practitioner needs to have followed the 
proper channels with SARS first. “The complainants 
need to lodge a complaint with SARS and allow 
SARS a reasonable time to resolve the matter,” 
he explains. SARS provides the individual with 
a complaint number, which is used to track the 
progress of the matter, as well as inform the 
complainant of the time frame it will take to resolve 
the dispute. “If the given time frame lapses and 
the taxpayer’s complaint is not resolved, they can 
then lodge a complaint with the Office of the Tax 
Ombud.” The Tax Ombud needs the complaint 
number from SARS to proceed.

However, Mkhawane reports, there are also situations 
where taxpayers or practitioners can bypass 
having to lodge a dispute with SARS first and file a 
complaint with the Office of the Tax Ombud directly, 
but only in compelling circumstances. According 
to Mkhawane, compelling circumstances include: 
the request raising systemic issues; exhausting the 
complaints resolution mechanism causing undue 
hardship to the requester, and exhausting the 

complaints resolution 
mechanism being 
unlikely to produce a 
result within a period 
of time that the tax 
ombudsman office 
considers reasonable.

Either way, the taxpayer 
or practitioner then 
has to complete a 
complaints form in full 
and send it to the Office 
of the Tax Ombudsman 
by email, fax, post 
or, alternatively, hand 
delivered to their 
offices in Pretoria. 
In cases where a tax 

practitioner is representing a taxpayer, there must be 
a fully completed Power of Attorney attached to the 
complaint form.

Once that has been done, the Tax Ombud’s office 
will need to assess the complaint. “First we check 
if it falls within our mandate and, if so, then we 
investigate the nature of the complaint, determine if 
it is a service issue, procedural and/or administrative 
matter, and make recommendations based on that to 
SARS,” Mkhawane reports. “If, however, it does not 
fall within the Office of the Tax Ombud’s mandate, 
we will reject the complaint and advise the taxpayer 
on the process to follow.”
Should the complaint fall under the Tax Ombud’s 
mandate and be taken up for mediation, it takes an 
average of 15 days to get resolved, following the 
Ombudsman’s office submitting its recommendations 
to SARS – and according to Mkhawane, 78% of 
disputes have been ruled in favour of taxpayers 
between April and September this year. Based 
on the Tax Ombud’s records, he reports, 2 280 
queries were filed with the office between April 
and September: of these, 424 were rejected for 
not falling within the office’s mandate, 644 were 
accepted and only 22% went in favour of SARS.

While it appears that the Office of the Tax 
Ombudsman predominantly finds in favour of the 
taxpayer, it’s no guarantee of a successful resolution. 
There are also a number of important factors to 
bear in mind when filing a complaint. “Taxpayers or 
practitioners should not wait too long before lodging 
a complaint with the Office of the Tax Ombudsman, 
and it’s imperative for them to give honest 
information about the complaint,” he advises. 
“Taxpayers and practitioners further need to adhere 
to their tax obligations, even when they have lodged 
complaints, as well as be co-operative with SARS 
when they ask for additional information.”

Ultimately, Mkhawane states, taxpayers or 
practitioners need to understand that the Tax 
Ombud’s recommendations are not binding to both 
SARS and themselves. Therefore, if complainants are 
dissatisfied with the Tax Ombud’s recommendation 
and handling of the matter – after exhausting SARS’ 
internal complaints process and the Tax Ombud 
complaints resolution mechanism – then it is possible 
to pursue further action outside the ambit of the 
Tax Ombudsman. “Depending on the nature of the 
complaint, they can lodge with the Public Protector, 
Tax Board or Tax Court,” he concludes. 

“Its mandate is deceptively 
simple: to review and address 

any complaint made by a 
taxpayer or tax practitioner 
concerning either a service 
matter or an administrative 

or procedural matter relating 
to the application of any 

of the provisions of the Tax 
Administration Act by SARS.”
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TAX TECHNICAL

Section 100(1) of the Tax Administration 
Act No 28 of 2011 (‘the Act’) 
prescribes the conditions when an 
assessment or decision as per section 
104(2) of the Act becomes final. One 
of the conditions to the finality of an 
assessment or decision is where the 

taxpayer made no objection (or where the objection 
was withdrawn). 

The Supreme Court of Appeal (SCA) on 27 May 2015 
confirmed the finality of income tax assessment in the 
absence of any objection. Although Medox Limited 
vs. The Commissioner for SARS (20059/2014) [2015] 
ZASCA 74 is with regards section 81(5) of the Income 
Tax Act (No 58 of 1962), that section was replaced 
with section 100 of the Tax Administration Act with 
effect 1 October 2012, and holds the same relevance.

In the Medox case the taxpayer sought a declaratory 
order to nullify various income tax assessments 
issued by the Commissioner. In summary, after 
recovery from provisional liquidation, the taxpayer 
filed its 1996 income tax return, which resulted in an 
assessed loss. The taxpayer filed his 1998 to 2010 

income tax returns, except for the 1997 and 2003 
returns. In filing the 1998 to 2010 income tax returns, 
he neglected to carry the assessed loss forward or 
set it off in subsequent years. 

The assessments issued by SARS for the 1998 and 
subsequent years of assessment did not include 
the assessed loss, and the taxpayer failed to lodge 
objection against such assessments. 

The taxpayer during 2009 realised that he failed 
to file the 1997 return, and that it had failed to set 
off the assessed loss. The taxpayer’s opportunity 
to lodge objection had prescribed. However, the 
taxpayer took the view that the 1998 and subsequent 
assessments were invalid, as SARS failed to carry 
forward and set off the assessed loss. The taxpayer 
approached the High Court for a declaratory order, 
and subsequently appealed against the decision 
taken by the High Court to dismiss the application 
for a declaratory order compelling the Commissioner 
for SARS to set aside the relevant assessments due 
to the fact that they were null and void. 

FINALITY OF ASSESSMENT OR DECISION
Ettiene Retief, Head of Tax Committee, SAIPA-CoTE
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Section 81(5) of the Income Tax Act, at the time, 
provided that in the absence of an objection, an 
assessment becomes final and conclusive, and 
precluded the Commissioner from extending the 
period within which to object beyond the three-year 
prescription period (from the date of assessment).  
This is consistent with prior court decisions, and 
confirms that ‘where no objection is made to an 
assessment issued by the relevant tax authority, the 
assessment is final and conclusive as between the 
tax authority and the taxpayer’, with reference to 
Commissioner for Inland Revenue vs. Bowman NO 
1990 (3) SA 311 (A) at 316B-C. ‘Further at 316E, 
Goldstone AJA writing for the court, reiterated 
that an assessment to which no objection has been 
made, “becomes binding upon the taxpayer as a 
statutory obligation’’.’

The counsel for Medox unsuccessfully argued that 
‘assessment’ for purposes of interpretation should 
mean ‘valid assessment’. The SCA held that it would 
be in conflict with the intention of the legislature, 
considering the clarity of language used in the 
section, as it would likely grant aggrieved taxpayers 
‘carte blanche’ to approach the High Court where 
they disagree with an assessment (or decision) issued 
by the Commissioner. The learned judge held (at 
paragraphs [15] and [16]):

‘On this argument virtually any assessment in which 
the Commissioner erroneously refuses to allow a 
deduction, rebate or exemption provided for in 
the Act, could be regarded as invalid and therefore 
not subject to the provisions of ss 81 to 83 of the 
Act. This would render the mechanisms provided 
in ss 81 to 83 for objections to and appeals against 
assessments nugatory and grant aggrieved taxpayers 
carte blanche to approach the high court in 
virtually every instance where they disagree with an 
assessment made by the Commissioner.

‘What counsel for Medox is effectively asking 
this court to do, is to read words into the Act by 
implication. As emphasised by Corbett JA in Rennie 
NO vs. Gordon & another NNO 1988 (1) SA 1 (A) at 
22E-F, this cannot be done unless the implication is 
a necessary one in the sense that without it effect 
cannot be given to the statute as it stands.’
Further, the SCA confirmed that the onus to be on 
the taxpayer, and not the Commissioner, to submit 
the required return(s), and to include any assessed 
losses to be brought forward from previous years of 
assessment. 

The SCA dismissed the appeal. However, the SCA 
fired a proverbial shot across the bows by not 
awarding costs to the Commissioner due to its 
‘flagrant disregard’ of the SCA rules.

The Medox case confirms that assessments are 
final if no objection is lodged within the prescribed 
period, in terms of the Act. 

Despite the fact that an assessment might have 
become final, SARS can still issue an additional 
assessment where the assessment became final due to: 

C the dispute being settled through an 
alternative dispute resolution;

C no appeal was lodged after an unsuccessful 
objection; or 

C where the issue was decided by the Tax 
Court; and 

C no further right of appeal exists; except where 
C fraud, misrepresentation or a non-

disclosure of material facts occurred. 

The recent case Ackermans Limited vs. CSARS 
HG 16408/2013 NG (20 February 2015) the 
North Gauteng High Court considered a review 
application in terms of section 7 of the Promotion 
to Administrative Justice Act No 3 of 2000 (‘PAJA’) 
against additional assessment issued by SARS in 
terms of section 79 of the Income Tax Act during 
September 2012 with regards the 1998 to 2003 years 
of assessment.  While the court had to determine 
whether the decision by SARS to issue additional 
assessments stand to be reviewed and set aside in 
terms of PAJA, or declared unconstitutional, unlawful 
and invalid, the finality of assessment was at the core 
of the matter.

The court held that jurisdiction of the High Court, as 
authority referenced ITC 1866 (2012) 75 SATC 268 
and Metcash Trading Ltd vs. Commissioner for SARS 
and Another 2001 (1) SA 1109 (CC), that a review 
application in terms of PAJA must be heard by a 
High Court.  Further, the court expressed that SARS’s 
six-year delay in issuing the additional assessments 
would be regarded as unreasonable delay that will 
result in a procedurally unfair administrative action, 
which is reviewable conduct in terms of section 6 of 
PAJA. However, the provisions of the Income Tax Act 
(and equally the Tax Administration Act) allows SARS 
to issue additional assessment after the prescription 
period where SARS is satisfied that prior to the 
original assessment being raised there was fraud, 
misrepresentation, or non-disclosure of a material 
fact that led to the incorrect amount being assessed. 

As a tax practitioner or taxpayer, the importance of 
timeously lodging objection and proper disclosure 
when filing returns cannot be ignored. 
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TAX TECHNICAL

T his article focuses on the exemption 
from South African Income Tax 
for residents earning foreign 
employment income. Section 
10(1)(o)(ii) of the Income Tax Act 
stipulates that remuneration derived 
from services rendered outside 

South Africa by a South African resident employee 
are exempt from normal tax in South Africa if the 
following requirements are met:

C Employees/employer relationship
C Remuneration
C Days spent out of the country (South Africa).

1. Employees/employer relationship 

This exemption only applies when the foreign 
employment is earned – there must be an 
employment contract. This exemption does not apply 
to any holder of office, that is, a director of a company 
or a member of a CC. However, it is possible that 
a holder of office may also be an employee of the 
same entity. A director of company or a member of a 
CC may be classified as an employee, if he/she is in 
receipt of an IRP5, liable for PAYE and can apply for 
leave similarly to any other employee.

It is understood that a director and a member of a CC 
(who are not employees as defined by the Income 
Tax Act) would pay provisional tax and not PAYE.

Exclusion from the tax exemption:

The employment contract restriction would more 
likely affect partnerships and sole proprietors 
and would prohibit these entities from benefiting 
from Section 10(1)(o)(ii) of the Income Tax Act tax 
exemption. Partners and sole proprietors receive 
share of the profits (and occasionally salaries as well) 
and are not defined as employees.

Government employees cannot benefit from this 
exemption. Government employees (for example 
ambassadors), although physically based outside 
South Africa, would still pay income tax to SARS.

The exemption does not apply to rental income, 
interest earned, or other income from South African 
sources which will be taxed in South Africa. These 
sources of income are not related to employment. 

The income tax exemption available for foreign 
employment income does not extend to 
resolving liability under the Unemployment 
Insurance Contributions Act 4 of 2002 or the Skills 
Development Levy Act 9 of 1999 for the taxpayer/
employee. These Acts do not provide for the same 
exemption.

SOUTH AFRICANS WORKING ABROAD – 
THE TAX IMPLICATIONS
Mahomed Kamdar, Technical Advisor, SAIPA-CoTE
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2. Remuneration 

‘Remuneration’ for this section of the Act includes 
salary, leave pay, wages, overtime pay, bonus, 
gratuity, commission, fee, emolument or allowance, 
including fringe benefits and any gain made from 
the disposal of equity shares acquired in terms of a 
broad-based employee share plan.

This implies that the remuneration payment must 
relate to employer/employee relationship. In other 
words, the taxpayer must render services abroad 
in terms of an employment contract. Moreover, the 
relevant section of the act makes reference to “any 
employer” which in practice means that an employer 
could either be a resident employer operating 
in South Africa, or a non-resident employer not 
operating in South Africa.

Independent contractors and self-employed persons 
are not ‘employees’ since no employment contract 
exist. However an ordinary service contract (SLA) 
exists – no remuneration payment. Therefore, the 
benefit of this exemption is not available to foreign 
income earned from SLA. 

3. Days spent out of the country (South Africa)

This section exempts any remuneration received by 
or accrued to a person if it is in respect of services 
rendered outside of South Africa for or on behalf 
of any employer provided that person was outside 
South Africa for the following periods:

C For a period or periods exceeding 183 full 
days in aggregate during any twelve-month 
period. A full day means 24 hours (from 
0h00 to 0h00);

C For a continuous period exceeding 60 full 
days during that twelve-month period; and

C The services were rendered during the 
period or periods of absence from South 
Africa – payment must relate to work done 
outside South Africa.

The ‘absence-test’ must be determined when ITR12 
is submitted and not on the day the tax period 
ended. The period must therefore commence on 
the first day of a particular month, and end on the 
last day of the twelfth calendar month thereafter. 
The 183 day period mentioned above must fall 
within a period of 12 consecutive calendar months. 
The 12 month period is not necessarily a year of 
assessment, a financial year, or a calendar year; it 
is any 12 month period that commences or ends in 
the year of assessment in which the remuneration 
in question may be taxed or exempted. There must 
be an absence from South Africa of more than 
60 continuous days in the same 12 month period 
mentioned above.

The remuneration from the foreign employment 
must be reflected under the relevant code in the 
South African IRP 5 certificate of the taxpayer. No 
directives are issued with regards to this exemption. 
It must be declared in the relevant section of 
the taxpayer’s income tax return that deals with 
income considered not to be taxable. Proof such 
as a passport and an employment contract may 
be requested from the taxpayer in support of the 
exemption. The IRP 5 code for this non-taxable 
income is 3651. If the IRP 5 code is incorrect, the 
likelihood is that taxpayers would experience 
difficulties when claiming this exempted income. 
The reason code for the non-deductibility of tax in 
the case of exempt foreign employment income 
is 4105. Employers should distinguish between 
qualifying foreign source income, using code 3651, 
and remuneration received for services performed 
while in the Republic that does not qualify for the 
exemption, and code 3601 should be used for this 
portion of local source income. The exemption is 
not a blanket exemption from all remuneration, but 
applies only with regard to the employment income 
received or accrued while outside of the Republic.

However, it is also possible that a South African 
resident may work for a foreign employer and 
observes the 183 days and 60 consecutive days’ 
rules. Such employee would not receive an IRP5 but 
would pay tax only on South African sourced income 
when submitting an ITR12. The taxpayer would 
have to demonstrate that he/she was out of South 
Africa for the required period. It is understood that 
the 183 full days in aggregate must occur during 
any period of 12 months. The 12-month period is a 
‘revolving’ period. If the taxpayer intends claiming 
this exemption for four consecutive tax years , 
hypothetically for the 2013, 2014, 2015 and 2016 tax 
years, then the 183 day rules and the 60 continuous 
days rule must apply for each of the 12-month 
period coinciding with the tax year. This implies that 
these rules must be met more than once for the tax 
years 2013, 2014, 2015 and 2016.

Weekends, public holidays, vacation and sick leave 
spent outside the Republic are considered to be part 
of the days during which services were rendered 
during the 183 day and 60 day periods of absence.
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Sick leave 

Where a person who has already complied with 
the exemption requirements of Section 10(1)(o)
(ii) in a year of assessment, spends vacation leave 
or sick leave in South Africa during the same year 
of assessment, the remuneration received by the 
person during the period of leave will continue to be 
exempt from tax in terms of Section 10(1)(o)(ii) to 

the extent that the remuneration is attributable to 
the number of vacation or sick leave days credited 
to the employee in respect of and during the period 
of service outside South Africa under a vacation or 
sick leave scheme operated by the employer that 
is similar to vacation or sick leave schemes that 
generally prevails in the South African business 
community for persons employed in South Africa.

TAX TECHNICAL

Illustrative example

Assuming that an individual earns ‘remuneration’ 
as defined by the Income Tax Act, the South 
African employer sends this individual to work 
abroad and the salaried employee leaves South 
Africa on 1 January 2014. It is given that the 
employee is out of the country for 60 consecutive 
days and has met the 183-day requirement only 
on 1 November 2014 because the person (the 
employee) did spend some time in SA in the 
intervening period. The South African employee 
is expected to return to SA not later than 1 
December 2014.

Therefore, on 4 July 2014 when the ITR12 for 
2014 was completed, the entire requirement 
for foreign employment exemption would not 
have been met and the SA citizen would still be 
abroad – returning by 1 December only as per our 
manufactured example.

Tax year-end was 28 February 2014. An 
assessment for this period is currently due (it is 
given that the return was submitted on 4 July 
2014. So for the January 2014 and February 2014 
salary, the employer would have used code 3651 – 
which really means foreign services income.

It is likely that SARS would have taxed the member 
for the January and February (although it has a 
code 3651) because the employee has not met 
the foreign exemption requirement on 28 February 
2014 – the taxpayer was out of the country for two 
months only. SARS on assessment for the 2014 
tax year will combine the 3651 and 3601 (normal 
income code) earning to determine the tax liability.
But before the 2015 tax year-end the tax 
practitioner would know whether the client has 
met all the foreign employment income exemption 
requirements. In our hypothetical example, the 

taxpayer has met the requirement on 1 November 
2014. It is expected that all the monthly earnings 
will have the 3651 code since 1 January 2014.

Therefore the tax practitioner will need to do the 
following by the 2015 year:

C Request SARS to make an adjustment 
for the tax that was paid for January and 
Feb 2014, (review the assessment). The 
taxpayer needs to submit a ‘request 
for correction’ for the 2014 year of 
assessment after November 2014. If the 
taxpayer has already been audited for 
the 2014 tax-year, then an ‘objection’ 
to an assessment may be appropriate. 
With the deadline for tax submissions 
extended to late November (for e-filiers) 
and end of January of the following year 
(for provisional taxpayer), the taxpayer/
employee would have acquired the 
required information by the time of tax 
submission, and therefore, a `request for 
correction’ would not be necessary.

C In 2015 assessment (assuming that the 
taxpayer submits exactly a year later – 4 
July 2015), the taxpayer could claim the 
tax paid for the period 1 March 2014 
to 30 November 2014 – the IRP 5 will 
disclose the code 3651. The salary for 
1 December 2014 to 28 February 2015 
will have the normal income code 3601 
because the South African employee 
was physically rendering services in 
South Africa. At this stage, it is expected 
that the taxpayer has all the supporting 
documents confirming that the taxpayer 
was out of the country.

The taxpayer is reminded that if the code 3651 is 
not used appropriately, then the taxpayer will not be 
able to claim the foreign employment exemption.
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Tax still payable in foreign-host country 

However, it is likely that the taxpayer will still pay 
tax in the host country as per the host’s domestic 
tax legislation, as the source of that income would 
generally be determined with reference to where 
the person was when providing services or engaged 
in employment activities. Taxpayers often forget 
that foreign employment income is more likely to 
be taxed in the foreign host country and affected 
by the foreign host country’s double taxable 
agreement with South Africa (if such agreement 
exists). In the absence of a double taxation treaty, 
the normal source rule and the section 6quat rebate 
or deduction in respect of foreign taxes on income 
will apply. 

If the taxpayer incurs medical costs (contribution to 
medical aid) in the host country during this period, 
it is likely that such cost incurred during this period 
will be deducted as per the taxpayer host foreign 
country’s domestic tax policy.

Tax payments to the host country during the 
aforementioned period cannot be claimed as a 
deduction from the South African Tax Authority. 
The local tax authorities have declared such income 
as ‘exempt’ – expenses incurred to earn ‘exempt’ 
income cannot be claimed as deduction from the 
South African Tax Authority.

Responsibility of the South African employer and 
IRP 5 codes

It is important to note that if the employer is satisfied 
that Section 10(1) (o) (ii) is applicable; the employer 
may elect not to deduct employees’ tax. However, 
if subsequent revelation proves that employees’ tax 
was payable, then the employer will be held liable 
for the employee’s tax not deducted. Although the 
taxpayer (employee under these circumstances) is 
responsible for PAYE and income tax, the employer 
would face interest payment and administrative 
non-compliance penalties for the shortfall in PAYE 
payments to SARS. 

The remuneration from the foreign employment 
must be reflected under the relevant code in the 
South African IRP 5 certificate of the taxpayer. No 
directives are issued with regards to this exemption. 
It must be declared in the relevant section of 
the taxpayer’s income tax return that deals with 
income considered not to be taxable. Proof such 
as a passport and an employment contract may 
be requested from the taxpayer in support of the 
exemption. The IRP 5 code for this non-taxable 
income is 3651. If the IRP 5 code is incorrect, the 
likelihood is that taxpayers would experience 
difficulties when claiming this exempted income. 

The reason code for the non-deductibility of tax in 
the case of exempt foreign employment income 
is 4105. Employers should distinguish between 
qualifying foreign source income, using code 3651, 
and remuneration received for services performed 
while in the Republic that does not qualify for the 
exemption, and code 3601 should be used for this 
portion of local source income. The exemption is 
not a blanket exemption from all remuneration, 
but applies only with regard to the employment 
income received or accrued while outside of the 
Republic. However, it is also possible that a South 
African resident may work for a foreign employer 
and observes the 183 days and 60 consecutive days’ 
rules. Such employee would not receive an IRP5 but 
would pay tax only on South African sourced income 
when submitting an ITR12. The taxpayer would have 
to demonstrate that he/she was out of South Africa 
for the required period. 

Currency of the foreign employment income

The exemption does not specify how the salary 
must be paid with reference to location of the 
banking institution and the type of currency. The only 
requirement is that the aforementioned requirement 
in terms of qualifying days outside the Republic and 
nature of employment services to be rendered must 
be honoured in respect of a contract.

Creating the IT12 return in respect of employment 
income earned abroad 

The first step in submitting a return is to create the 
ITR12.

The second step will be to create the tax return in 
respect of Section 10(1) (o) (ii) tax exemption. The 
taxpayer will be asked the question “Did you receive 
remuneration for foreign services rendered?” The 
taxpayer, under these circumstances, must answer 
‘Yes’. As a result, the following containers will be 
displayed on the return:

C Residency information 
C Amounts considered non-taxable
C Other deductions

Source code 4041 is located in the “Other 
Deductions” container. If, however, the income 
considered exempt is reflected as income on 
the IRP5/IT3(a) Employee Tax Certificate, the 
amount considered as exempt must be reflected 
as a deduction next to code 4041 in the “Other 
deductions” section of the Income Tax Return. Note 
that proof of entries and exits from the South Africa 
could be requested to prove compliance with the 
provisions as set out in section 10(1) (o) (ii) of the 
Income Tax Act.
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TAX TECHNICAL

Many companies within a 
group have intercompany 
loans. The loans could be 
for funding the purchase of 
assets, to fund operating 
expenditure, for cash flow 
and capital needs, or for 

goods or services provided, and the consideration 
remains outstanding on the loan account.

The need of loan write-off or waiver may be where 
the group wants to clean up the inter-group loans, 
to facilitate a group restructuring, a sale, acquisition 
or merger, or even if the loan accounts are the only 
remaining items on the balance sheet that need to 
be cleared to deregister the company. 

Section 19 and paragraph 12A of the Eight Schedule 
to the Income Tax Act contains ‘debt reduction 
provisions’. 

Section 19 generally applies where:
C An outstanding debt is reduced 
C The amount of the debt was used to fund 

deductible expenditure, acquire allowance 
assets, or trading stock; and 

C There is a reduction amount (being the 
difference between the amount advanced 
under the loan and the amount repaid in 
terms of the loan) 

Paragraph 12A of the Eighth Schedule generally 
applies where the debtor applied the loan to acquire 
an asset which was held on capital account, and 
there is a reduction amount.

Many of the loan accounts between group companies 
relate to daily operations and transactions, recharges 
of overheads, to subsidiaries and divisions. To 
determine if section19 applies, you must determine 
how the debt proceeds was applied and what it 
funded. Expenditure incurred in the acquisition of 
trading stock that is held and not disposed of by 
the debtor at the time of the debt reduction, or 
expenditure incurred in the acquisition, creation, or 
improvement of an allowance asset (being a ‘capital 
asset’ in respect of which a deduction or allowance is 
permitted under the Act, other than for purposes of 
determining a capital gain or loss, such as deductions 
or allowance in terms of section 11(e), 12B, or 12C), 
or other deductible expenditure.

WRITE-OFF OR WAIVER OF LOAN
Ettiene Retief, Head of Tax Committee, SAIPA-CoTE
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Section19 prescribes that a cost price must be 
reduction of the trading stock held by the debtor, to 
the extent that borrower funds were used to acquire 
trading stock still held by the debtor, and that 
trading stock has a remaining cost price. 

If the reduction amount (the difference between the 
amount advanced under the loan and the amount 
repaid in terms of the loan) falls outside the cost 
price reduction rules, any residue amount will trigger 
a taxable recoupment. Typical examples of this 
will include the portion of the debt used to fund 
operating expenses which have been deducted for 
tax purposes, or to fund allowance assets, or where 
the funding related to trading stock that is no longer 
held or has been reduced to zero (such as obsolete 
or damaged stock). 

Paragraph 12A(3)(b) provides that with regards to 
an asset held at the time of the debt reduction, the 
base cost of the relevant asset held by the borrower 
must be reduced by the reduction amount, and 
where the reduction amount exceeds the base 
cost, that excess must be applied to reduce any 
assessed capital loss of the borrower for the year of 
assessment in which the reduction takes place. 

However, in context of group companies, paragraph 
12A(6)(d) states that the provisions of paragraph 
12A do not apply to any debts owed by a person 

to another person 
where such persons are 
companies that form 
part of the same group 
of companies, unless 
they form part of any 
transaction, operation, 
or scheme entered into 
to avoid tax.

Furthermore, paragraph 
56(1) provides that 
where a creditor 
disposes of a debt 
owed by a debtor 
who is a connected 
person in relation to 
the creditor, as group 
companies would 

generally be, that creditor must disregard any capital 
loss determined in respect of the disposal, to the 
extent that the amount of that debt so disposed 
of represents an amount applied to reduce the 
expenditure in respect of an asset, or any assessed 
capital loss of the debtor, in terms of paragraph 12A, 
or an amount that is included in the gross income of 
the debtor.

So, it is unlikely that the paragraph 12A capital gains 
tax provisions would apply if the loans between group 
companies were waived. However, the section 19 
income tax provisions may apply if the loan was used 
to acquire allowance assets, or to fund deductible 
expenditure. To the extent that any amount of the 
loan waived is included in the gross income of the 
borrower in terms of section 19, the lender would 
obtain a capital loss on such loan waiver.

Where the loan between group companies was used 
to acquire allowance assets, or to fund deductible 
expenditure, a possible solution is for the company 
that has the loan obligation to recapitalize by way 
of a new issue of ordinary shares. The subscription 
price of the new shares is settled in cash by the other 
company. The loan amount in turn is repaid in cash.

The SARS issued Binding Private Ruling 173 (July 
2014) confirms that the repayment of shareholder 
loan from proceeds of a new issue of ordinary shares 
would not trigger the section 19 provisions, as there 
is a repayment of the loan, and there will be no 
recoupment in accordance with section 8(4)(a) to the 
extent that any amount of the shareholder loan was 
used directly or indirectly to fund any expenditure for 
which a deduction or allowance was permitted in terms 
of the Act. Also, paragraph 12A will not be applicable.

In the case of a CFC (Controlled Foreign Company) 
forming part of the same group of companies, a 
special rule applies in terms of section 9D(9)(fA)(iv), 
that in determining the net income of a CFC under 
section 9D(2A) there must not be taken into account 
the amount which is attributable to the reduction or 
discharge by another CFC of a debt owed by that 
company to that other CFC (which also forms part of 
the same group of companies) for no consideration or 
for consideration less than the amount by which the 
face value of the debt has been reduced or discharged.

Where the loan is interest bearing, in terms of 
section 24J, a gain on redemption of the loan will 
arise upon the waiver of the loan, which is deemed 
to accrue to the borrower for tax purposes (section 
24J(4)). For the lender, upon the waiver of the loan, 
a loss on redemption of the loan will arise, which is 
deemed to have been incurred by the lender for tax 
purposes (section 24J(4)). 

While section 24J(4) deems the gain or loss to accrue 
to - or incurred by - the company, the company 
(taxpayer) must still have regard for whether such gain 
or loss is of a revenue or capital nature. Also, section 
24J(12) provides that section 24J does not apply in 
respect of a loan that is repayable on demand. 

“Section19 prescribes that a 
cost price must be reduction 
of the trading stock held by 

the debtor, to the extent that 
borrower funds were used 

to acquire trading stock still 
held by the debtor, and that 

trading stock has a remaining 
cost price. “
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In the SARS draft Interpretation Note on reduction 
of debt, it is prescribe that when a partial debt 
reduction occurs, it will be necessary to determine 
against which asset or expenditure the debt 
reduction must be applied, if the loan was used 
to acquire allowance assets or to fund deductible 
expenditure. It is considered that the debt 
reduction must first be allocated to any unpaid 
interest expense and then proportionately against 
the remaining expenditure financed by the debt 
concerned. It would be inappropriate for a person 
to, say, choose to first allocate the debt reduction 
against a capital asset such as goodwill and then 
allocate the remainder to trading stock in order to 
obtain the maximum tax benefit.

Section 56(1)(r) provides that no donations tax will 
apply in respect of a donation between resident 
group companies. 

With regards VAT, section 22(3) of the Value-Added 
Tax Act requires that payment of consideration for a 
supply must be made within 12 months, failing which 

the input tax deduction claimed must be recouped 
(effectively paid back to SARS until payment for the 
supply is made). 

However, section 22(3A) removes the 12-month 
payment rule with regards whole-owned group 
companies. This is still a problem when the parties 
are not whole-owned companies of the same group 
(the definition of group of companies not consistent 
between VAT and income tax), and payment for 
supplies are not settled, but allocated to loan 
accounts. If that loan is waived, then payment for the 
supply is not made for VAT purposes. However, if 
the loan was repaid from proceeds of a new issue of 
ordinary shares, this would not be a problem.

This article focused mainly on loan waiver and write-off 
between group companies, but this is only one part of 
the complex tax provisions, as we have not addressed 
non-group companies, business rescue, liquidations, 
insolvency and estate duty, among others.

TAX TECHNICAL
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VAT CONSEQUENCES AND PROVISION OF 
STAFF ENTERTAINMENT
Mahomed Kamdar, Technical Advisor, SAIPA-CoTE

TAX TECHNICAL

I t is quite traditional that as we near the 
end of the calendar year and approach the 
festive season, employers are likely to reward 
employees for a successful year by giving 
them a staff function and issuing gifts and 
other goods.

This brief investigates the treatment of VAT for the 
year-end entertainment held for, or goods supplied 
to, staff. It often happened that most of these 
entertainment and gifts are received from registered 
VAT vendors and the general trend is to claim the 
input tax paid.

The aforementioned items meet the definition of 
entertainment as defined in section one of the VAT 
Act. Therefore, any input tax paid by the employer 
when acquiring food, drink, or any other goods or 
services used to provide entertainment at staff end-
of-year parties cannot be claimed by the employer.

Similarly, input tax arising from the provision of 
boardroom lunches, Christmas parties and customer 
entertainment by a business entity cannot be 
claimed by the employer.
Other examples of end-of-the-year gifts are:

C The provision gifts such as T-shirts and caps 
to employees for end-of-year family-day 
event. However, if such items are classified 
as a promotional item (such as a SAIPA-
branded cap or a SAIPA branded T-shirt) 
then there may be an argument to claim the 
input tax.

C The employer pays for a box at Newlands 
stadium for its staff to view the end-of-year 
friendly between the Stormers and the Blue 
Bulls. 

C The provision of sport clothing and sports 
equipment for the end-of-year staff 
function (the non-deductibility of input tax 
is not limited to the end-of year function 
only – sports is entertainment throughout 
the year); and

C An end-of-year staff trip to resorts such as 
the Vaal River. 

Any entertainment provided to employees does 
not result in fringe benefit as defined in the Seventh 
Schedules of the Income Tax Act. Therefore, the 
provision of entertainment does not give rise to 
output tax.

In conclusion, if an employer (a vendor) has acquired 
entertainment goods or services, the following is 
relevant:

C The vendor (employer) is not permitted to 
claim the input tax, and

C If the employer on-supplies the 
entertainment goods or services to an 
employee (a director is an employee as well), 
the value of the fringe-benefit will be `nil’ 
and the employer will not have to declare 
output tax for the recipient employee.
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With the revised double 
tax agreement (DTA) 
between South Africa 
and Mauritius coming 
into effect officially on 1 
January 2016, there has 
been discussion over 

how the treaty differs from the original and what the 
implications will be for businesses – whether they are 
South African businesses operating in Mauritius or 
using Mauritius as a vehicle for foreign investment or 
Mauritian companies investing into South Africa. Tax 
Professional spoke to a number of industry experts 
to gain some clarity on the matter. 

Essentially, the purpose of any double tax agreement 
is to mitigate the effects of double taxation. Both 
the existing and the new agreements are based on 
the Organisation for Economic Cooperation and 
Development’s (OECD) Model which means, at 
first glance, the two treaties appear to be similar. 
However, as partner and director at PwC, Cor 
Kraamwinkel points out, treaties are not static and 
must by necessity be renegotiated periodically in 

order to remain relevant to the current legislation of 
each country, as well as to curb perceived abuses of 
the current treaty. To this end, the main changes to 
the current DTA relate to dual residency for persons 
other than individuals, withholding taxes (dividends, 
royalties and interest) as well as capital gains. 

“The changes are less dramatic than some of 
the coverage suggested,” comments Andrew 
Wellsted, head of tax at Norton Rose Fulbright. 
“The main change is a revised tie-breaker test 
when determining where a person (other than 
an individual) is a resident.” He explains that it’s 
possible for an entity to be tax resident in more 
than one jurisdiction. For example, an entity can 
be incorporated in one jurisdiction and effectively 
managed in another. Under the old treaty, where 
residency was in dispute based on these tests, the 
tiebreaker dictated the place of residence was where 
the entity was effectively managed. 

Under the new treaty, where a dispute occurs, a 
decision must be made based on mutual agreement 
between the two tax authorities. “The problem 

WHAT THE NEW DOUBLE TAX AGREEMENT 
BETWEEN SA AND MAURITIUS REALLY 
BOILS DOWN TO

INTERNATIONAL TAX

Samantha du Chenne, Freelance writer
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is that the decision is not always black and white. 
Where the tax authorities cannot come to a 
resolution in terms of the place of residence is - and 
therefore which country should tax the entity under 
the residency rules - it may mean that the entity 
cannot access the treaty and will be vulnerable to 
double taxation,” Wellsted informs. “That said, 
companies should always have a structure in place 
which is genuine and defensible, and if your place of 
effective management is in doubt, you would have a 
problem under either version of the treaty.”

Camille Desvaux de Marigny (ENSafrica (Mauritius) 
executive) says there are a number of factors which 
each tax authority must take into consideration 
before it settles issues of dual residency. “These 
include (among a number of other criteria), where 
the meetings of the person’s board or directors 
or equivalent body are usually held, where the 
CEO and other senior executives usually carry 
on their business activities, where the business is 
headquartered, and which country’s law govern the 
legal status of the person. These criteria have been 
developed by both South Africa and Mauritius in 
a Memorandum of Understanding signed in May 
2015, in line with the criteria listed in paragraph 24.1 
of the 2014 OECD Commentary on article 4 of the 
OECD Model Convention, in order to curb fears and 
uncertainty around the new treaty,” she explains. 

This new tiebreaker, or ‘mutual agreement 
procedure’, is somewhat unusual and therefore 
unclear, despite the fact that both countries have 
issued a clarification document,” opines Michael 
Honiball, Director, Head of International Tax at 
Werksmans Attorneys. The problem, according to 
Honiball, is that South Africans don’t believe that 
SARS will interpret this clause in accordance with 
international treaty law. He believes this clause is 
likely to become a major area of contest and dispute 
between SARS and corporate tax payers in future. 

The second important 
change under the DTA 
relates to withholding 
tax. This refers to the 
taxation of interest, 
dividends and royalties, 
which has increased. 
“The Tax Sparing 
Article, which gave 
a deemed tax credit 
to South African 
companies for Mauritian 
tax paid is gone. 
Moreover, withholding 
tax relief is not as good, 

which gives South Africa more taxing rights,” says 
Honiball. South Africa is now able to impose a 10 per 
cent withholding tax on interest.

When it comes to dividends, a more positive 
change is that the South African withholding tax on 
dividends will be reduced to five per cent where the 
beneficial owner is a Mauritian company which holds 
at least 10 percent of the capital of the company 
that is paying the dividends. In other instances, 
dividends tax may not exceed 10 per cent. Finally, 
the exemption from royalties tax in the current treaty 
has increased to five per cent. The increase will, 
however, be mitigated from a Mauritian domestic 
perspective by the application of the foreign tax 
credit regulations.

Celia Becker, regulatory and business executive at 
ENS: Africa points out that from a South African point 
of view, the amendments to the withholding tax clause 
will have no impact on South African companies using 
Mauritius as investment vehicle, as Mauritius does 
not currently leverage withholding tax on dividends, 
and an exemption from withholding tax is available 
for interest and royalty payments by Global Business 
Category 1 (‘GBC1’) and GBC2 companies.  

A third significant change to the current treaty relates 
to capital gains tax (CGT). Mauritius does not levy 
capital gains tax, but South Africa does, which means 
that Mauritian companies holdings shares/interest in 
a South African entity reckoning immovable property 
in South Africa will be affected. 

“The new treaty clarifies the tax laws in respect of 
so called ‘property-rich companies’ so that transfers 
of these entities can be taxed where the immovable 
property is located,” says Welsted. Mauritian 
companies owning shares in a South African 
company holding immovable property are arguably 
protected from CGT under the current version of 
the treaty.  However, under the new treaty, the CGT 
clause clarifies that a country may tax gains derived 
from the alienation of shares where the bulk  of 
their value comes either directly or indirectly from 
immovable property situated in that country. 
“For example, if a Mauritian company has shares in a 
South African company, which it subsequently sells in 
South Africa, it would not be taxed under the current 
treaty. The new DTA states, however, that where 
the majority of the value of the shares comes from 
immovable property, South Africa will levy CGT,” 
Kraamwinkel illustrates. 

“The Tax Sparing Article, 
which gave a deemed tax 

credit to South African 
companies for Mauritian 

tax paid is gone. Moreover, 
withholding tax relief is not 
as good, which gives South 
Africa more taxing rights,”
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To ensure that clients are fully compliant, tax 
professionals need to critically evaluate the substance 
of South African companies investing into Mauritius 
– and vice versa, advises Kraamwinkel. “Are there 
employees living in either jurisdiction; what is their 
skill; is the nature of the business appropriate? The 
biggest question is can a company support and 
defend its tax residency and effective management. 
If so, there should be little effect on the day-to-day 
operations of the business.”
 
Becker agrees, adding that issues around residency 
and effective management can be onerous and 
longwinded, if companies are not compliant. “We 
advise our clients to ensure they meet all substance 
requirements to avoid the mutual agreement 
procedure. The recipient of the income must also be 
the beneficial owner of the income – this is not a new 
requirement,” she insists. “We have not yet seen a 
reduction in South African investment into Mauritius, 
and it’s an option that we continue to recommend to 
our clients, who all know they need to comply with 
the new treaty. 

Desvaux de Marigny concurs, adding that Mauritius 
continues to be seen as a preferred jurisdiction for 
African investments for international investors both 
for fiscal and non-fiscal reasons. She adds that the 
changes to the DTA are a natural progression of the 
existing treaty in light of the current international fiscal 
context that should have little effect on business.

For Honiball, the impact on South African business 
is likely to be minimal after South African tax payers 
have reviewed their Mauritian structures, for example 
by adding substance in Mauritius.  “That said, the 
impact on Mauritian businesses is already being 
felt significantly, and business for tax lawyers in 
both jurisdictions is likely to increase,” he predicts. 
He adds that fewer private equity property funds 
will use Mauritius as an intermediary jurisdiction 
as a result of CGT relief for immovable property 
companies, and believes that the new treaty will 
make Mauritius less attractive as an African gateway 
jurisdiction, especially for investment by non-African 
companies into South Africa. He qualifies that while 
tax structuring, both in Mauritius and elsewhere is 
becoming increasingly difficult, Mauritius remains a 
beneficial intermediary holding company jurisdiction 
for non-tax reasons. 

On the whole however, it seems that the new DTA 
should have relatively few dramatic effects on 
business, provided, as Kraamwinkel puts it, “your 
house in is order. Ultimately, if your structures were 
strong in the past, you won’t have any problems now, 
and if they were weak, you would ultimately have paid 
the price, regardless of the new DTA,” he concludes. 

INTERNATIONAL TAX
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INTERNATIONAL TAX

CONTROLLED FOREIGN COMPANIES - 
ANTI-DIVERSIONARY RULES FOR GOODS 
BOUGHT AND SOLD
Osman Mollagee, PwC partner in International Tax

CFCs, FBEs, and diversionary income

In relation to a CFC (‘controlled foreign company’) 
that has a FBE (‘foreign business establishment’), the 
income attributable to that FBE is usually exempt 
(s9D(9)(b) of the Income Tax Act). However, there 
are a number of so-called ‘anti-diversionary’ rules (in 
terms of section9D(9A)) which disqualify (from the 
FBE exemption) certain categories of income. The 
policy theory is that these income categories are 
high-risk for potential abuse of the FBE exemption, 
i.e. the risk that groups will divert income to the 
FBE solely to take advantage of the exemption. 
Therefore, these income types remain fully taxable 
notwithstanding that they are attributable to the FBE.

Amendment – Income from sales of goods

One of the existing categories of ‘diversionary’ 
income is where the CFC sells goods to a South 
African resident connected person (s9D(9A)(a)(i)). 
However, it is now proposed that —in relation to sale 
of goods— the two separate sets of anti-diversionary 
rules that were in place up to 2011 will be reinstated 
to replace the existing provision. Therefore, the new 
point-of-departure will be that the FBE exemption 
will not apply to income from selling goods to either:

C A SA-resident connected person —so-called 
‘Inbound Sales’ (s9D(9A)(a)(i)); or to

C An unrelated purchaser, but where the CFC 
originally purchased those goods from a 
SA-resident connected person —‘Outbound 
Sales’ (s9D(9A)(a)(iA)).

In both cases, there are possible exclusions (i.e. the 
FBE exemption could still apply).

Exemptions – Inbound sales

Where the CFC sells goods to an SA-resident 
connected person, the FBE exemption can remain 
intact if that CFC:

(a) Purchased those goods from an unrelated 
supplier, within the CFC’s own country of 
residence; or benefits can be measured reliably; 

(b) Undertakes the creation, extraction, 
production, assembly (etc.) of those goods, 
to an extent more than minor assembly, 
adjustment, packaging (etc.); or

(c) Sells a ‘significant quantity’ of the same or 
similar goods to unrelated purchasers; or

(d) Purchases the same or similar goods mainly 
from unrelated suppliers, within the CFC’s 
own country of residence.

Exemptions – Outbound sales

Where the CFC purchases goods from an SA-
resident connected person and then on-sells those 
goods to unrelated customers, the FBE exemption 
could remain applicable if:

(a) Those purchased goods/intermediary inputs 
constitute an insignificant portion of the total 
goods sold by the CFC; or 

(b) The CFC undertakes the creation, 
extraction, production, assembly (etc.) of 
those goods, to an extent more than minor 
assembly, adjustment, packaging (etc.); or

(c) The purchased products are sold to an 
unrelated customer, for physical delivery 
within the CFC’s own country of residence; or

(d) The CFC sells the same or similar goods mainly 
to unrelated customers, for physical delivery 
within the CFC’s own country of residence.

Effective date

The new rule comes into effect in 2015/16 in a 
slightly complicated way. For the relevant SA resident 
(who will be subject to the s9D income-inclusion) 
the change applies to tax years beginning 1 January 
2016 onward. However, the SA resident will have 
to consider all the relevant ‘foreign tax years’ of 
the targeted CFCs that terminate in that SA tax 
year. For example, if the SA-resident has a February 
year-end, the new rules will apply for the year from 
1 March 2016 to 28 February 2017. However, if that 
SA-resident has a participation in a CFC with a June 
year-end, then the CFC’s activities for the year from 
1 July 2015 to 30 June 2016 will be caught in these 
new rules, because the CFC’s 2016 ‘foreign tax year’ 
ends in the SA-resident’s 2017 tax year.

Concluding comments

Although some taxpayers and tax practitioners 
argue that the goods-transfers in question (between 
SA and the CFC) are adequately covered by SA’s 
Transfer Pricing rules, this view is not held by 
National Treasury and the South African Revenue 
Service (SARS). Rather, SARS argues that the transfer 
pricing rules are too dependent upon SARS officials 
actually targeting and investigating (after the fact) 
specific transactions and taxpayer groups —with the 
result that many ‘diversionary’ arrangements will slip 
through. Accordingly, they prefer a blanket rule that 
disqualifies all potentially diversionary income flows.
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T he OECD’s 15-step action plan is no 
longer new, yet African countries are 
still evaluating its feasibility in lieu of 
local tax landscapes and the capacity 
of African tax authorities to fall in line 
with the OECD’s ambitious goals.

Meanwhile, projections for further growth in Africa 
continue to draw multinational corporations (MNCs) 
to the continent and strengthen tax revenues 
from increased investment. This revenue flow and 
international presence is vital to strengthening the 
infrastructure in Africa and securing further foreign 
investment in the region. In a more recent context, 
where the global financial crisis has reduced the 
emphasis on official development assistance, 
developing countries are beginning to realise that 
the achievement of economic goals (i.e. market 
reforms, promotion of private sector investment, 
and industrialisation, etc.) will depend heavily on 
tax revenues. Consequently, creating robust and 
equitable tax policies and implementing fair and 
effective tax systems has become critical.

BEPS and the African tax landscape

Though composed of over 50 sovereign countries, 
tax authorities throughout the African continent 
have garnered attention due to common obstacles 
and apprehensions as more developed tax 
authorities implement the proposed BEPS action 
plan1. The action plan has set out to minimise the 

artificial segregation of taxable income from the 
activities that generate it by eliminating the gaps 
in the interaction of different tax systems, and to 
ensure that income from cross-border activities 
is not untaxed or unduly lowly taxed.As Africa is 
largely categorised as low-income and developing 
countries, the regional tax landscape presents a 
number of domestic factors which muddy the waters 
for local revenue authorities to apply comprehensive 
transfer pricing regimes as suggested by the BEPS 
action plan. Hot topics for transfer pricing discussion 
in Africa can be summarised in four broad areas:

C Capacity constraints
C Legislative barriers
C Comparable data, and
C Raw materials

Capacity constraints

Despite the development of international and 
domestic guidance, even the world’s most 
sophisticated tax administrations sometimes 
have difficulties assessing whether the prices at 
which MNCs carry out cross-border transactions 
are manipulated, especially for complex financial 
transactions and those involving significant 
unique intangibles. For developing countries, the 
problem of assessing appropriate transfer prices 
is exacerbated by a lack of the requisite skills and 
experience required to analyse complex transfer 
pricing issues.

TRANSFER PRICING - 15 BY 2015?
Roxanna Nyiri, Director: Tax, Transfer Pricing , BDO

1 OECD (2013), Action Plan on Base Erosion and Profit Shifting, OECD Publishing
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Many African nations’ anti-avoidance principles are 
largely based on the OECD guidelines, but due to 
the lack of local resources, comprehensive transfer 
pricing regimes still present high cost thresholds 
to the tax  administrations of developing countries 
and have yet to be implemented2. Judge Dennis 
Davis of South Africa heads the country’s tax review 
committee, and explains that the South African 
Revenue Service (SARS) currently lacks the capacity 
to deal effectively with local transfer pricing matters, 
which potentially affect the economy by billions of 
rands. Citing discrepancies with the size and power 
of units within authorities like the HMRC, Davis is 
calling for SARS to bolster its staff to match this 
fiscal challenge, and to invest heavily in the future of 
transfer pricing in South Africa.

In addition, African Economic Outlook, a product of 
collaborative work by the African Development Bank, 
the OECD Development Centre and the United 
Nations Development Programme, has determined 
that African tax authorities may not be able to 
recognise profit shifting where this occurs, and that 
they often lack the means and technical capacity to 
deal with the complexities of the practice. Despite 
the current deficiencies in capacity, much of Africa 
is focused on capacity-building in order to provide 
clear taxation policies which foster foreign direct 
investment (FDI). These efforts aim to align Africa 
with international norms and taxation objectives 

set by regional organisations such as the African 
Tax Administration Forum (ATAF). ATAF, currently 
composed of 36 African member countries, is a 
platform for mutual cooperation, whereby African 
countries can share views on tax matters and best 
practices with the aim of making a substantial 
contribution towards levelling the playing field in the 
area of transfer pricing.

Legislative barriers

Although organisations like ATAF are increasing 
the response to transfer pricing concerns in the 
region, no African country is yet a member of the 
OECD (despite South Africa being one of its five 
key partners) and only 14 countries in Africa have 
established specific transfer pricing legislation or 
documentation requirements. 

Each country, listed below by date of transfer pricing 
regulation implementation, has established local 
legislation in varying degrees (most notably Kenya, 
Egypt and South Africa) to meet fiscal needs without 
creating burdensome compliance regulations 
that deter good governance in tax matters. As an 
example, countries like South Africa and Kenya have 
cultivated well-established regimes that tend to 
serve as models for the region, while other countries, 
such as Angola and Tanzania, are only beginning to 
implement transfer pricing specific legislation.

2 UN meeting: ‘Transfer Pricing and Capacity Development in Tax Matters’ held on 14 March 2012

COUNTRIES WITH TRANSFER PRICING LEGISLATION/RULES

1995 – 2000 2001 – 2005 2006 – 2010 2011 – 2015

1. South Africa 1. Namibia 1. Algeria 1. Algeria

2. Zambia 2. South Africa 2. Egypt 2. Angola

3. Zambia 3. Kenya 3. Egypt

4. Malawi 4. Cameroon

5. Namibia 5. Ghana

6. South Africa 6. Kenya

7. Zambia 7. Malawi

8. Nigeria

9. Namibia

10. Senegal

11. South Africa

12. Tanzania

13. Uganda

14. Zambia
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In the absence of transfer pricing legislation, both 
tax administrations and MNCs have only limited 
guidance to which they can refer when determining 
TP in related-party transactions. Generally, African 
countries that have yet to develop transfer pricing 
legislation follow practical guidance regarding the 
implementation of the broad-spectrum anti-avoidance 
provisions based on the arm’s length principle as well 
as the OECD Guidelines and the UN Practical Manual. 
Nevertheless, an MNC cannot assume that the prices 
established for intra-group transactions under a 
typical worldwide transfer pricing policy based on the 
OECD Guidelines would definitely be accepted by 
the African authority concerned.

Lack of comparable data 

Although both the OECD and the UN endorse the 
use of arm’s-length pricing regimes to dictate cross-
border transactions, African countries frequently 
express concerns about the availability and quality 
of financial data for transactions between unrelated 
parties to be used for comparisons. A lack of local 
comparable data often forces MNCs and revenue 
authorities to use non-domestic comparable data 

(often sourced from North American or European 
databases) which does not reflect local market 
conditions. This lack of data creates significant 
challenges for both taxpayers and tax administrations 
in the continent, and often results in increasingly 
difficult tax audits.

The raw material rush

Many African countries are rich with raw material 
and natural resources, and their national welfare 
depends on an appropriate share of profit from the 
exploitation of their natural resources. Taxation of 
these natural resources is unique, as it essentially 
requires a splitting of the profits from the use of the 
natural resources between the country where they 
were harvested, and the company (usually a MNC) 
that has the capacity to extract the mineral from the 
ground, refine it and sell it. If the tax regime does 
not split these profits appropriately, there may be a 
significant loss of revenue for the country. Intrinsically, 
there is widespread concern for the mining sector in 
sub-Saharan Africa, where there are several race-to-the-
bottom investment incentives and inconsistencies in 
the granting of tax incentives. In an attempt to prevent 
BEPS for mineral and commodity products in controlled 
transactions, a number of resource-rich countries 
have developed methods which require pricing of 
commodity transactions in accordance with publicly 
available data from commodity exchanges. This has the 
effect of preventing the shifting of commodity product-
related income outside of the country of extraction, but 
comes with significant burdens to the taxpayer and the 
local revenue authorities to agree upon an established 
extraction price which considers refinement and 
transport costs incurred.

Africa in the future

With increased FDI, Africa’s infrastructure in the 
socio-political sphere will continue to launch new 
initiatives and align domestic economic and legal 
foundations with the region’s aspirations. As more 
African countries adopt transfer pricing regimes 
and local legislation, the continent will naturally 
harmonise with the global economy to some 
degree. Where transfer pricing is a long-term goal, 
and for countries on the continent that already 
employ comprehensive transfer pricing regimes, 
moving forward in the future will include increasing 
their institutional capacity to meet their current 
capacity constraints, and clarifying compliance 
regulations. Although many countries have begun 
to build transfer-pricing regimes based on the 
OECD Guidelines and the UN Practical Manual, 
protection of both revenues from raw materials and 
the domestic tax base are likely to dictate Africa’s 
priorities in the future.

INTERNATIONAL TAX
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T ax administration in South Africa, as 
in most countries, has entered a new, 
but difficult era, with the enactment 
of the Tax Administration Act No 28 
of 2011. The dispute between the 
revenue authority and the taxpayer 
is often a source of conflict in many 

countries. But South Africans have a reputation 
of producing a breakthrough when the odds are 
overwhelming. 

The release of this book by Dr Beric Croome and 
Prof Olivier explains tax administration in a manner 
that is understandable, solution-seeking and less 
burdensome. Tax administration in South Africa will 
no longer be a nightmare to taxpayers. Taxpayers’ 
rights are eloquently articulated as are the rights of the 
revenue authorities. It brings the divergent parties to a 
common point – a daunting task when it relates to the 
field of tax administration.

The book is readable and interesting. While tax 
administration is complicated, confusing and 
arbitrary, the authors eliminate the usual perception 
of tax administration, offering in-depth narrative 
from persons that have practical exposure to the 
field, referring to recent court cases both locally 
and internationally, and referencing the practices 
of revenue authorities elsewhere in the world. Tax 
administration has not only become less burdensome 

but has become a refreshingly interesting discourse!
The book discusses information-gathering by the 
revenue authority, and mentions that the revenue 
authority regularly visits luxury car dealers to undertake 
VAT audit which indirectly (or directly) supplies 
information about individuals purchasing luxury 
vehicles from the registered vendor. The revenue 
authority uses such information to establish whether 
the purchasers of luxury cars have declared, for tax 
purposes, the income required to finance and maintain 
such expensive motor vehicles.

On the subject of whether the revenue authority may 
conduct an audit as per the Tax Administration Act of 
2011 in another country, the book references about 
eight court cases – both local and international – to 
justify their conclusion. It also reminds us that in 
Canada where information is stored electronically on 
servers located outside of Canada, but to which the 
taxpayer in Canada has access, such information is not 
regarded as foreign-based information.

There are examples of administrative non-compliance 
penalties – a subject of considerable menace to 
taxpayers - with a wealth of practical numerical examples 
as well as remedies to taxpayers. An illuminating chapter 
on understatement penalty has examples describing the 
circumstances in which a taxpayer:

C Has not taken reasonable care when 
completing a tax return – it provides 
guidelines in determining what of actions the 
taxpayer will be regarded as having taken 
reasonable care in completing a tax return in 
the eyes of SARS; or

C Has no reasonable ground for a particular tax 
position – it provides steps that a taxpayer 
may take in order to demonstrate that the 
position taken by the taxpayer is reasonably 
arguable; or

C Has shown gross negligence – it provides 
examples of what constitutes gross 
negligence; or

C Has shown intentional tax evader - 
demonstrate how an evader is different from 
`gross negligence’. 

C  The discussion on this chapter offers 
taxpayers excellent ideas on how to structure 
valid arguments in order to table successful 
objections and appeals against a SARS 
decision. 

The book is an authority on tax administration in 
South Africa, and embraces every section of the Tax 
Administration Act, being a valuable reference to large 
business corporations, individual taxpayers, and to any 
person undertaking studies in tax in order to graduate 
to a more senior level of professional tax qualification.

TAX ADMINISTRATION

BOOK REVIEW

Tax Administration 
2nd Edition, 2015
Authors: Beric Croome and Lynette Olivier  
Published by: Juta and Company
IBSN: 978 1 48510 141 3  |  Pages: 1032

Mahomed Kamdar, Technical Advisor, CoTE
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FUNNY STORIES

TAX FUNNIES

A man’s letter to the SARS:
“I have been unable to sleep, knowing that I have 
cheated on my income tax. I understated my taxable 
income and now enclose a cheque for R1,500. If I 
still can’t sleep, I will send you the rest.”

The latest income-tax form has been greatly 
simplified. It consists of only three parts: 
1. How much did you make last year?
2. How much do you have left?
3. Send amount listed in part 2.

A taxpayer received a strongly worded “second 
notice” that his taxes were overdue. Hastening to the 
collector’s office, he paid his bill, saying apologetically 
that he had overlooked the first notice. 
“Oh,” confided the collector with a smile, “we 
don’t send out first notices. We have found that the 
second notices are more effective.”

The local bar was so sure that its bartender was 
the strongest man around that they offered 
a standing R1,000 bet. The bartender would 
squeeze a lemon until all the juice ran into a glass, 

and hand the lemon to a patron. Anyone who 
could squeeze one more drop of juice out would 
win the money. 
Many people had tried over time - weightlifters, 
strongmen, etc. - but no one could do it. One day 
a scrawny little man came into the bar wearing thick 
glasses and a polyester suit, and said in a tiny squeaky 
voice “I’d like to try the bet.” After the laughter had 
died down, the bartender said OK, grabbed a lemon, 
and squeezed away. Then he handed the wrinkled 
remains of the rind to the little man.

But the crowd’s laughter turned to total silence as 
the man clenched his fist around the lemon and six 
drops fell into the glass. As the crowd cheered, the 
bartender paid the R1000, and asked the little man, 
“What do you do for a living? Are you a construction 
worker, a weightlifter, what?”

The man replied, “I’m a SARS Agent.”

Source: http://blogannath.blogspot.com/2010/04/some-tax-
humor-to-start-tax-month-off.html#ixzz3uH6twaXs
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Small businesses need you: your expertise, experience, analysis, insight, and foresight. They need you to be
the partner they can’t live without. Be the accountant your clients need. Be the accountant of your dreams.

For more information, contact us on 011 304 3804 or e-mail channel@accounting.sageone.co.za.

www.sageone.co.za
 

You’re invited to discover the power of Sage One.
Move your practice into the cloud today.

Visit sage.nutickets.co.za to register your seat. It’s absolutely free to attend!

Join us for our Sage One Practice Management Roadshow, perfect for the accountant 
in practice who wants to revolutionise the way they collaborate with their clients.
 

Date City Hotel
29-Oct Nelspruit Southern Sun Emnotweni

03-Nov East London ICC East London

04-Nov Port Elizabeth Protea Marine

05-Nov George Fancourt

10-Nov Bloemfontein Protea Willow Lake

17-Nov Vereeniging 3 Rivers Lodge

18-Nov Paarl Grand Roche Hotel

19-Nov Pietermaritzburg Protea Hilton
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Make the career call 
that will take you 
through the pipeline 
to your future.

One call can open the door 
to attractive Fasset benefits, 
incentives and programmes 
which can frame the vision 
for your future.

Your career, 
your path


