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During the recent process of 
uploading SAIPA members/
tax practitioners onto the SARS 
platform, it has been discovered 
that numerous members operating 
in the Commerce and Industry 
space could not be activated 

successfully due to designation descriptions 
recorded on the SAIPA system which prohibits 
members from practising.

Members are once again reminded to ensure 
their description for their designations include the 
eligibility to practice because any member that has 
the following in their description:
C Commerce and Industry
C Full retired and not in practice
C Absentee
C Foreign
C Life
C Honorary

C Academic 

Are not eligible for Professional indemnity 
Insurance and will be fined should they continue to 
practise unlawfully. 

In order to change this status, a pure conversion of 
the designation can be actioned with payment of the 
applicable fee. The Legal, Ethics and Compliance 
(LEC) unit at SAIPA fulfills the role of secretariat to 
the disciplinary committees, and once a conversion 
has been activated, registration with SARS is done 
within 24 hours, with practising members being able 
to submit tax returns immediately thereafter.

We appeal to you to help us preserve the reputation 
of our brand by actively ascertaining your status and 
ensuring that your good standing, which includes 
CPD, compliance and membership status with SAIPA 
is maintained meticulously.

Continuous Professional Development
The continuous professional development 
requirements for the SAIPA member are:
Structured 12 Hours
Unstructured  3 Hours
Total  15 Hours 

These hours are to be regularly maintained and 
SAIPA will only resubmit members to SARS who are 
in good standing annually.

VAT Guide
The online VAT guide makes it possible for CoTE 
members to qualify for four free structured CPD 
hours by answering the questions listed on the 
SAIPA-CoTE website. Please go to the link to 
complete. To obtain additional unstructured hours, 
members can review the Tax Professional magazine 
obtainable on the SAIPA website SAIPA Tax 
Professional Journals.

Below are the upcoming seminars on the Tax 
Administration Act, No.28 of 2011 (TAA):

Mon, 2014-11-03 Johannesburg - Sunnyside 
Park Hotel 

Tue, 2014-11-04 Boksburg – Birchwood 
Hotel 

Wed, 2014-11-05 Pretoria – Diep in die Berg

Fri, 2014-11-07 Potchefstroom – Sport 
Village

Mon, 2014-11-10 Port Elizabeth – The Beach 
Hotel 

Wed, 2014-11-12 Somerset West – Lord 
Charles Hotel (Cape) 

Fri, 2014-11-14 Polokwane - Fusion Bou-
tique Hotel

Mon, 2014-11-17 Nelspruit – Protea Hotel 

Wed, 2014-11-19 Durban – Durban Country 
Club 

Fri, 2014-11-21 0 Kimberly – Kimberly Golf 
Club

Mon, 2014-11-24 Bloemfontein – Jakkalsdraai

Wed, 2014-11-26 George – Protea Hotel King 
Georg

Registration starts at 08h00

Lastly, this communication is, sadly, my farewell to 
SAIPA. I have had an enjoyable time with members, 
colleagues and new friends I have made during 
my tenure with SAIPA. My exodus is due to an 
opportunity arising to head another organisation’s 
processes and development, and I am surely going 
to miss the experience I encountered at SAIPA. May 
all you do, while you are connected to SAIPA, make 
a difference in your and others’ lives.

Greetings till we meet again

MAKING A DIFFERENCE

@SAIPAcomms

www.facebook.com/
SAInstituteProfessionalAccountants

www.linkedin.com/groups/SAIPA-3759392

SAIPA is active on social media platforms and 
we invite members to connect with us and 
become part of the conversation in this space.

SAIPA
TM

Y O U R  W E A L T H

A WORD FROM SAIPA

Keith Pietersen, Tax 
Manager, Technical & 
Standards Department 
kpietersen@saipa.co.za

Keith

4     TAX PROFESSIONAL



Exclusively
for the Professional Accountant (SA)

Saving
you up to

50%
on your Premium

SAIPA AssetSure
Asset Insurance for the Professional Accountant (SA)

For More details contact Ms. Dale Stone on 
Office No: 011 023 7265  |  Fax 086 546 5904 | Cell 076 594 8380 or dale@vknfs.co.za

Visit http://www.vknfs.co.za/assetsure/ for an immediate quotation



SMALL BUSINESS

T he Davis Tax Committee (DTC) 
is an advisory which has made 
recommendations to the Finance 
Minister after examining the tax 
system and analysing its impact on 
small and medium-sized businesses 
(SMEs).

The National Development Plan (NDP) recognises 
that small and medium businesses are critical for 
job creation, but the committee needed to define 
what a small and medium-sized business is as there 
is currently  no universally accepted definition with 
the NDP, National Small Enterprise Act and Income 
Tax Act all having their own interpretations.

The NDP identifies three categories in the SME 
sector: survivalist, lifestyle and entrepreneurial. 
Survivalist businesses are home- or street-based 
businesses that don’t use capital equipment, are 
predominantly cash businesses and include hawkers, 
taxi operators and casual construction workers. 

Lifestyle businesses are usually home-based or run 
from a single office and typically refer to doctors, 
electricians, plumbers, engineers, accountant, 
broker and consultant. 

Entrepreneurial businesses include those concerned 
with expansion by an entrepreneur looking to 
develop a brand, grow market share or build a 

FINDINGS OF THE DAVIS TAX 
COMMITTEE: TAX CONSIDERATIONS 
FOR SMALL BUSINESSES
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franchise by inventing a new process, product or 
even a new market. This is the category the NDP 
considers to be the most likely to create jobs.

The National Small Enterprise Act, on the other 
hand, measures company size based on the number 
of full-time paid employees, turnover and gross 
asset value. A medium business is considered to 
have a total full-time paid employee complement of 
200 or more, a small business 50, very small 20 and 
micro five. 

Total turnover for a medium business ranges from a 
minimum of R 5 million for agriculture to R64 million 
for wholesale, trade, commercial agents and allied 
services. Small businesses range from R3 million to 
R32 million, very small from R500 000 to R6 million 
and micro up to R200 000. Turnover seems to be 
the most preferred indicator internationally and 
even locally. 

The gross asset value (excluding fixed property) 
fluctuates from R5 million to R23 million for 
medium businesses, from R1- to R6 million for small 
businesses and from R500 000 to R2 million for very 
small businesses. Micro businesses have a gross 
asset value of R100 000.

The Income Tax Act defines a micro business as 
a natural person or company with turnover that 
does not exceed R1 million and a small business 
corporation (SBC) as one where shareholders’ gross 
income does not exceed R20 million per year. 

The NDP is predicated on the assumption that small 
and expanding firms must become more prominent 
and generate the majority of new jobs. However, 
the National Treasury’s Economic Policy Division 
found growth in the SME sector to be disturbingly 
low. In fact, the total investment by non-financial 
corporations in 2012 was 8.5%, down from 12.9% 
in 2010. The challenge, therefore, is to ensure that 
the ‘missing middle’ or entrepreneurial businesses 
play a more critical role within the economy. This 
can only be achieved by creating a more enabling 
environment for these businesses to grow and 
expand their operations and to encourage more 
entrepreneurs to enter the market. 

According to research conducted by Neil Rankin of 
Stellenbosch University’s Economics Department, 
tax compliance costs are much higher for small 

firms. Consequently the DTC’s concern is to ensure 
that the existing tax system promotes small and 
medium-sized activity outlined in the NDP and that 
compliance costs do not retard SME growth. 

Typically, SMEs would fall within the missing middle 
or informal sector, which cannot be accurately 
tracked for tax contributions. Within the missing 
middle, 45 670 small business corporations were 
liable to taxation in 2012. They declared taxable 
income of R9.2 billion. At the flat corporate tax 
rate of 28%, a potential tax base of R2.6 billion 
exists. However, the Small Business Corporation tax 
incentive reduces this to R1.3 billion.

There is currently very little research available to 
assess the true impact and magnitude of the SME 
sector.

Challenges of past initiatives
There is a public perception that SARS is 
responsible for the growth of the SME sector. 
However, this is not part of SARS’ mandate and 
the DTC found that most problems faced by small 
businesses do not stem from tax issues. 

“The National 
Development Plan (NDP) 
recognises that small and 
medium businesses are 
critical for job creation, 
but the committee needed 
to define what a small and 
medium-sized business 
is as there is currently  
no universally accepted 
definition with the NDP, 
National Small Enterprise 
Act and Income Tax Act 
all having their own 
interpretations.”
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Under the Income Tax Act, SBCs – defined as a 
company with a gross income not exceeding R20 
million per annum - are granted deductions and 
preferential rates for the acquisition of any plant 
or machinery. SBCs are not taxed at the 28% flat 
company rate; instead a progressive tax rate is 
applied as follows:

R0 – R70 700 - 0% 
R70 701 – R365 000 - 7% of the amount above R70 700 
R365 001 – R550 000 - R20 601 + 21% of the 
amount above R365 000 
R550 001 and above - R59 451 + 28% of the 
amount above R550 000

The current SBC tax incentive has a number of 
problems associated with it: First, it’s not beneficial 
to companies with no taxable income; it mainly 
benefits SBCs with high taxable income; there are 
concerns that it is misused by secondary trades; 
there is a high administration cost associated to 
the incentive; there is no merit in determining the 
initiative by tax cost of incorporation, and finally, 
the complexity of the SBC definition is problematic. 

Revised incentive recommended
The DTC therefore recommends that in light 
of the fact that the current SBC incentive is not 
achieving its goal, a revised incentive focused on 
the tax compliance should be considered. The 
committee recommends the current incentive be 
withdrawn and redeployed to reward tax-compliant 
SBCs and compensate them through a refundable 
compliance rebate. The rebate would only be paid 
to fully compliant SBCs and the DTC recommends it 
escalates as follows:
0 – R335 000 = 0 
R335 000 – R500 000 = R10 000 per annum 
R500 000 – R1 000 000 = R15 000 per annum 
R1 000 000 and above = R20 000 per annum

Furthermore, compliant taxpayers should 
automatically receive an annual tax clearance 
certificate on assessment and payment of the 
compliance rebate.

The venture capital company allowance system is 
ineffective as most SMEs are too small to meet the 
investors’ dividend returns expectations, but cannot 
be scrapped because there will always be emerging 
businesses that need finance but do not qualify for 
funding from the DTI or financial institutions. The DTC 
suggests that SARS and the National Treasury create a 
separate tax incentive to encourage private investors.

Training is essential to growth in the SME sector, 
but qualification and compliance requirements 
are too stringent. The DTC suggests a training 
incentive of 150% of the cost for SBCs and 
removing fringe benefits tax restrictions on 
bursaries for staff’s family members. 

SBC’s should be exempted from estimating  taxable 
income at year-end, the DTC advises, as most 
don’t have the resources to achieve an accurate 
measurement until after year-end.

Micro business turnover tax applies mainly to 
survivalist businesses and states income from 
professional services cannot exceed 20% of the 
total business income, and that proceeds from the 
disposal of capital assets by the business may not 
exceed R1.5 million in the current and immediately 
preceding two years.

Recommendations include amending sections to 
reduce adverse non-registration consequences, 
providing survivalist firms with a simple tax 
registration form and creating a total exemption 
from tax up to an annual turnover of R335 000, 
which should be revised annually to accommodate 
annual fiscal drag adjustments.

SMALL BUSINESS
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The current turnover tax system also enables 
elective bi-annual payments, which causes 
confusion and administrative burdens. The DTC 
recommends that all taxation liability should be 
discharged by 31 May each year. SARS should also 
actively monitor all survivalist business declarations 
to combat tax evasion, as well as communicate and 
share information with taxpayers more effectively by 
developing a communication strategy.

VAT and small businesses
The relationship between VAT and small businesses 
is largely misunderstood. VAT vendors with a 
turnover not exceeding R1million need not register 
for VAT. Currently, voluntary registration is only 
allowed under three circumstances: when the value 
of taxable supplies exceeded R50 000 in previous 
months; when it can reasonably be expected 
that VAT supplies will exceed R50 000 in the next 
12-month period, and when the nature of the 
vendor’s activities would only generate VAT supplies 
from a future date. The DTC finds the compulsory 
VAT threshold compares well to international 
standards and does not need to be raised.

VAT income and expenditure can be reported on 
cash or accrual basis; currently the accrual basis is 
preferred. Extending the option of the cash basis to 
all SBCs is a simple recommendation and can even 
curb VAT fraud.

The SARS help desk is not addressing the needs 
of the SME sector regarding VAT refunds, and the 
DTC recommends that strict time limits be placed 
on SARS and a separate help desk should be set up 
to deal with this.

The Employment Tax Incentive Act
The Employment Tax Incentive Act subsidises the 
cost of hiring younger workers through a cost-
sharing mechanism with government. Qualifying 
employees must be between the ages of 19 
and 29, possess a South African ID, and receive 
a salary that is between the minimum wage for 
that specific sector and R6 000 per month, or R2 
000 where no sectoral determination applies. 
Operating and administering the incentive through 
the PAYE system will enable detailed monitoring 
and evaluation. 

A benefit of ETI is that the SME sector would be 
encouraged to comply with basic wage levels and 
general labour regulations. However, the ETI Act 
is generally considered to be too complicated 
requiring complex administration to be of much use 
to the SME sector. 

The DTC has identified various flaws in the current 
SME tax incentive packages where qualification is 
largely dependent on turnover. Perhaps in a slightly 
revised form, ETI will be a better proposition to 
encourage tax compliance.

General compliance issues also arise for SMEs, 
with a study finding it took 255 hours on average 
per year for small businesses to deal with tax-
compliance matters. VAT is considered the most 
time-consuming tax, and tax reform is necessary 
to minimise costs so businesses can focus on their 
primary role: job creation.

Efforts such as a tax packages for small business, the 
small business tax amnesty of 2007, and the turnover 
tax system for micro businesses of 2009 have all 
been implemented to combat compliance problems. 

The DTC recommends that taxpayers should 
be absolved from complying with subsequent 
information requests when the documentation 
has been provided to SARS previously, which will 
reduce compliance costs for small businesses.  

While the NDP aims to provide financial facilities to 
emerging businesses, SARS would be exceeding 
its mandate if it gave any direct financial assistance 
to the sector. The DTC found that tax legislation 
alone cannot offer the necessary solutions to South 
Africa’s entrepreneurs, and supports the business 
community’s recommendation that assistance should 
come from the Department of Trade and Industry, 
Ministry of Small Business Development, business 
and community initiatives, as well as universities.

The DTC supports the call that SARS should establish 
separate offices and lines of communication for the 
SME sector. Dedicated officers could become a 
critical mechanism for a more vibrant sector. 

“General compliance issues 
also arise for SMEs, with a 
study finding it took 255 
hours on average per year 
for small businesses to 
deal with tax-compliance 
matters. VAT is considered 
the most time-consuming 
tax, and tax reform is 
necessary to minimise 
costs so businesses can 
focus on their primary role: 
job creation.”
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TAX ADMINISTRATION

P ossession, as they say, is nine-tenths 
of the law. Generally, in commercial 
litigation where, for example, a claim 
for an outstanding amount is brought 
against a party, such party is not 
required to make payment to the 
claimant until a court has adjudicated 

on the matter. However, when it comes to matters 
of tax, the Tax Administration Act, No. 28 of 2011 
(‘TAA’) requires taxpayers to first make payment to 
SARS on assessment and then to pursue their various 
remedies against SARS.

It is true that if the taxpayer eventually persuades SARS 
or a court that the assessment was incorrect and the 
tax was not owed by it, the disputed amount will be 

refunded to the taxpayer with interest. However, the 
payment of the tax generally places the taxpayer at a 
disadvantage as it may have to fund the tax payment 
for a number of years whilst it pursues its various 
remedies. One recent tax case took approximately ten 
years from date of assessment until judgement by the 
Supreme Court of Appeal in Bloemfontein.

It is, therefore, important that a taxpayer understands 
in what circumstances it may not have to make 
payment to SARS of the disputed tax.

The ‘pay now argue later’ principle was dealt with in 
the case of Metcash Trading Ltd vs. Commissioner, 
South African Revenue Service. In this case, the 
legality of the concept survived scrutiny by the 

PAY NOW, ARGUE LATER
Peter Dachs, ENSafrica
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Constitutional Court in the context of VAT when 
a taxpayer sought to impugn the VAT legislation 
contending it to be incompatible with section 34 of 
the Bill of Rights.

It was held in the case of Capstone 556 (Pty) Ltd 
and Commissioner, South African Revenue Service 
that: ‘the considerations underpinning the “pay now, 
argue later” concept include the public interest in 
obtaining full and speedy settlement of tax debts 
and the need to limit the ability of recalcitrant 
taxpayers to use objection and appeal procedures 
strategically to defer payment of their taxes.’

The court went on to say the following: ‘There are 
material differences distinguishing the position of 
self-regulating vendors under the value-added tax 
system and taxpayers under the entirely revenue 
authority – regulated income tax dispensation. 
Thus the considerations which persuaded the 
Constitutional Court to reject the attack on the 
aforementioned provisions of the VAT Act in 
Metcash might not apply altogether equally in any 
scrutiny of the constitutionality of the equivalent 
provisions in the [Income Tax] Act.’

However, not every taxpayer has the appetite for 
a constitutional challenge to the ‘pay now, argue 
later’ principle. Instead taxpayers generally wish 
to understand the provisions set out in the TAA 
dealing with a suspension of their obligation to 
make payment to SARS.

In this regard, the TAA provides that a taxpayer is 
liable to pay tax once an assessment has been raised 
by SARS. In terms of section 164 of the TAA, unless 
a senior SARS official otherwise directs in terms of 
subsection (3), the obligation to pay tax and the 
right o SARS to receive and recover tax will not be 
suspended by an objection or appeal or pending the 
decision of a court of law.

In terms of section 164(2) a taxpayer may request a 
senior SARS official to suspend the payment of tax 
or a portion thereof due under an assessment if the 
taxpayer intends to dispute or disputes the liability 
to pay that tax.

Section 164(3) provides that a senior SARS official 
may suspend the payment of the disputed tax or a 
portion thereof having regard to:
C The compliance history of the taxpayer;
C The amount of tax involved
C The risk of dissipation of assets by the 

taxpayer concerned during the period of 
suspension;

C Whether the taxpayer is able to provide 
adequate security for the payment of the 
amount involved;

C Whether the payment of the amount 
involved would result in irreparable financial 
hardship to the taxpayer;

C Whether sequestration or liquidation 
proceedings are imminent;

C Whether fraud is involved in the origin of the 
dispute; or

C Whether the taxpayer has failed to furnish 
information requested under the Tax 
Administration Act for purposes of a decision 
under section 164.

Section 164(4) states that from the date that SARS 
receives a request for suspension and ending ten 
business days after notice of SARS’ decision, no 
recovery proceedings may be taken against the 
taxpayer unless SARS has a reasonable belief that 
there is a risk of dissipation of assets by the taxpayer.

Therefore, as soon as the taxpayer receives an 
assessment from SARS, which it intends to challenge, 
it should consider making application for a suspension 
of payment under section 164(2) of the TAA.

The taxpayer should refer to and argue its case in 
terms of each of the grounds set out in section 164(3). 
The test is a composite one and therefore it is not 
necessary for a taxpayer to ‘pass’ each of these tests.

“However, not every 
taxpayer has the appetite 
for a constitutional 
challenge to the ‘pay now, 
argue later’ principle. 
Instead taxpayers 
generally wish to 
understand the provisions 
set out in the TAA dealing 
with a suspension of 
their obligation to make 
payment to SARS.”
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One of the key grounds is whether payment of the 
amount of tax would result in irreparable financial 
hardship to the taxpayer.

One suspects that if a taxpayer states that the 
payment of the disputed tax will not result in 
irreparable financial hardship then SARS will simply 
argue that the tax should be paid. Conversely, if the 
taxpayer argues that that tax will result in irreparable 
financial hardship, then SARS may be concerned that 
the taxpayer will not be good for the money at a 
later stage and therefore refuse to suspend payment.

However, this is simply one of the grounds that 
the senior SARS official must consider. In addition, 
the concept of irreparable financial hardship does 
not mean that the taxpayer will likely go into 
liquidation if it is required to make payment of 
the tax. Instead it covers circumstances where, for 
example, the taxpayer may be required to dispose 
of illiquid investments in a ‘fire sale’ thereby 
result in in irreparable financial hardship, since 
the taxpayer will lose money which it is unlikely to 
recoup in the future.

If SARS decides not to grant the request for 
suspension of payment, a taxpayer cannot object 
and appeal against such decision. However, the 
exercise of the power granted to SARS to approve 
or refuse a request for a suspension of payment 
constitutes administrative action and is therefore 
reviewable by a court in terms of the principles of 
administrative law.

Review proceedings are instituted by the filing by 
the applicant of a notice of motion (which sets out 
the relief sought) supported by a founding affidavit 
in which all of the relevant facts are set out under 
oath, together with the basics of the applicant’s case. 
If the applicant requires the record of the decision 
that is being challenged, the applicant may call upon 
the administrator (in this case SARS) to dispatch 
the record within fifteen days. Once the applicant 
receives the record, it may amend its notice of 
motion and file a supplementary founding affidavit 
within ten days.

The respondent (SARS in this case) has fifteen 
days after receipt of the notice of motion or any 
amendment thereof within which to file a notice of 

intention to oppose the application, and has thirty 
days after receipt of the amended notice of motion 
or supplementary affidavit within which to file an 
answering affidavit in which the respondent sets out 
the facts on which it relies, the basics of its case in 
law, and responds to the applicant’s case.

The applicant then has ten days within which to file 
a replying affidavit in which the applicant replies to 
the matters raised by the respondent in its answering 
affidavit. Further affidavits can only be filed with the 
consent of the court. Accordingly, all of the relevant 
evidence is placed before the court on affidavit, and 
as a result witnesses are not called.

If the applicant does not require the record of 
decision (because it already has reasons for the 
decisions and accordingly does not need it) then 
the process of asking for the record and filing 
supplementary affidavits can be dispensed with, 
resulting in a shorter and simpler procedure.

As stated above, in terms of section 164(6) of 
the TAA, once SARS has refused a request by a 
taxpayer for a suspension of payment of tax, there 
is an obligation on the taxpayer to pay the tax to 
SARS. This obligation remains, regardless as to 
whether or not the taxpayer is of the view that the 
decision by SARS constitutes unfair administrative 
action and makes application to court for a judicial 
review of such decision. Therefore, the only way in 
which the taxpayer can prevent SARS from taking 
collection steps against it, is by obtaining an interim 
interdict from a court prohibiting SARS from taking 
any steps to collect the tax pending the outcome of 
the review.

An interim interdict can only be obtained by way of 
motion proceedings. The prescribed time periods 
will apply, unless it would result in the applicant not 
being able to obtain the required relief, in which 
event the applicant can bring proceedings on an 
urgent basis. The evidence is presented on affidavit 
and, accordingly, no witnesses are called to give 
evidence. The applicant must make out its case in 
the founding affidavit, including establishing a basis 
for the urgency and expedited timetable, and must 
show that it will suffer irreparable harm if the tax 
is collected. The applicant will also have to act as 
expeditiously as possible in order to satisfy the court 
that the matter is indeed urgent.

TAX ADMINISTRATION

“One of the key grounds 
is whether payment of the 
amount of tax would result 
in irreparable financial 
hardship to the taxpayer.”
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T he South African Revenue Service 
(SARS) recently issued an updated 
Draft Notice listing transactions 
that constitute reportable 
arrangements for purposes of 
s35(2) of the Tax Administration 
Act No 28 of 2011 (TAA).

The Draft Notice, once finalised, is intended to 
replace any previous notices issued in respect of 
reportable arrangements under s80M(2)(c) and 
s80N(4) of the Income Tax Act No 58 of 1962 (ITA). 
The Draft Notice lists arrangements that may, in 
SARS’s view, give rise to an ‘undue tax benefit’. 
Excluded arrangements in terms of s36(2) of the TAA 
are also listed.

The reportable arrangements listed in 
the Draft Notice include the following:
C Any arrangement in respect of services 

rendered to a non-resident in excess of R5 
million;

C Share buy-backs for an aggregate amount 
of at least R10 million, if the company issued 
any shares within 12 months of entering into 
the buy-back agreement;

C Any arrangement that is expected to or has 
given rise to a foreign tax credit exceeding 
an aggregate amount of R5 million;

C An arrangement in which a resident 
contributes to or acquires a beneficial 
interest in a non-resident trust, where the 
value of contributions or payments to 
the trust exceed R10 million, with certain 
exclusions;

C An arrangement where one or more persons 
acquire a controlling interest in a company 
that has carried, or expects to carry forward, 
an assessed loss exceeding R20 million 
from the preceding year of assessment, or 
expects an assessed loss exceeding R20 
million in the year of assessment in which the 
relevant shares are bought; and

C An arrangement involving payments by a 
resident to an insurer exceeding R5 million, 
if any amounts payable to any beneficiary 
are determined with reference to the value 
of particular assets or categories of assets 
held by or on behalf of the insurer or 
another person. 

It is interesting to note that, in terms of paragraph 
2.2 of the Draft Notice, the provisions are to have 
retrospective effect. That is, any of the listed 
arrangements have to be reported to SARS within 
45 days of the date of publication of the final notice, 
whether or not the arrangements were entered into 
before publication of the notice. 

In this regard taxpayers need to take into account 
the penalties that could be imposed under the TAA 
if a listed arrangement is not reported. In terms of 
s212 of the TAA, where a participant or promoter 
of a reportable arrangement fails to disclose or 
report the arrangement, a monthly penalty can be 
imposed, for up to 12 months. The monthly penalty 
is R50,000 in respect of a participant and R100,000 
in the case of a promoter. Where the anticipated tax 
benefit exceeds R5 million, the penalty is doubled, 
and in circumstances where the benefit exceeds R10 
million, the penalty is tripled. 

Fortunately, the Draft Notice excludes all 
arrangements where the actual, potential or assumed 
tax benefit does not exceed R5 million. 

The Draft Notice has not yet been finalised and as 
such does not have the effect of law. The period for 
the submission of comments has already closed on 23 
June 2014, and it will be interesting to see whether 
SARS will insist on retrospectivity in the final notice.

REPORTABLE ARRANGEMENTS AND 
RETROSPECTIVITY
Carmen Holdstock, Associate, Tax, Cliffe Dekker Hofmey

RETROSPECTIVITY

“Fortunately, the Draft 
Notice excludes all 
arrangements where 
the actual, potential or 
assumed tax benefit does 
not exceed R5 million.”
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CASE STUDY

DEDUCTIBILITY OF AUDIT FEES 
Dr Beric Croome, ENSafrica

O n 7 March 2014 the 
Supreme court of Appeal 
delivered judgement in the 
as yet unreported case of 
Commissioner for the South 
African revenue Service vs. 
Mobile Telephone Networks 

Holdings (Pty) Ltd, (966/2012) [2014] ZASCA 4 (7 
March 2014) which dealt with the deductibility of 
audit fees incurred for a dual or missed purpose and 
the apportionment thereof for tax purposes in the 
light of section 11(a) of the Income Tax Act 58 of 
1962, as amended (‘the Act’) read with sections 23(f) 
and 23(g) of the Act.

Mobile Telephone Networks Holdings (Pty) Ltd 
(‘MTN’) is the holding company of five directly held 
and a number of indirectly held subsidiaries and joint 
ventures. MTN in turn is a subsidiary of MTN Group 
Limited and the collective business of the operating 
companies within the group is the operation of 
mobile telecommunication networks and the 
provision of related services to customers in South 
Africa and other African states. 

MTN derived its income primarily in the form of 
dividends from its subsidiaries but also loaned 
funds to its various subsidiaries to finance working 
capital in the other working countries on an interest-
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free basis. In addition, MTN borrowed funds by 
issuing debentures and on loaning those funds to 
group companies at a higher rate of interest. Thus, 
MTN had two sources of income, namely dividends 
received from subsidiaries and interest received 
from subsidiaries.

MTN employed auditors as it was required to do to 
undertake the statutory audit of its annual financial 
statements for each of the 2001, 2002, 2003 and 
2004 tax years. The audit fees incurred by MTN 
for each of those years was R365,505, R647,770, 
R427,871 and R233,786 respectively. Furthermore, 
during the course of the 2004 tax year, MTN paid 
an amount of R878,142 to KPMG, its auditors, in 
relation to what was described as the ‘Hyperion’ 
computer system. In the tax returns submitted by 
MTN to the Commissioner: SARS, the company 
claimed as a deduction the audit fees incurred by 
it as well as the fee paid to KPMG regarding the 
computer system.

The Commissioner disallowed the deduction of the 
KPMG fee in full and apportioned the annual audit 
fees by only allowing a deduction of between 2% 
and 6% of the audit fees incurred.

The apportionment ratio adopted by the 
Commissioner was based on the ratio of MTN’s interest 
income as a proportion of its total revenue; that is the 
revenue derived in the form of dividends and interest.

MTN lodged an objection against the disallowance 
of the audit fees and the KPMG fee and appealed 
against the Commissioner’s decision to disallow the 
objection. MTN’s appeal was heard by the South 
Gauteng Tax Court and was reported as ITC 1842 
[2010] 72 SATC 118.

The Tax Court decided that a 50/50 apportionment 
of the audit fees was just and equitable and 
therefore allowed the company to claim 50% of the 
audit fees against the income derived by it in each 
of the four years of assessment. Furthermore, the 
Tax Court reached the decision that the KPMG fee of 
R878,142 constituted an expense of a capital nature 
and was therefore not deductible for tax purposes.

MTN was dissatisfied with the decision of the Tax 
Court and appealed to the South Gauteng High 
Court where Victor J in Mobile Telephone Networks 
Holdings (Pty) Ltd vs. Commissioner for South 
African Revenue Service [2011] 73 SATC 315 allowed 
MTN’s appeal regarding the KPMG fee in allowing 
the expenditure in full. Furthermore, the High Court 
overturned the 50/50 apportionment of the audit 
fees decided on by the Tax Court and directed that 
the Commissioner allow 94% of the audit fees as a 
deduction for tax purposes. 

The Commissioner was dissatisfied with the decision 
of the High Court and therefore appealed to the 
Supreme Court of Appeal with the leave of that Court.

The Commissioner contended that the audit fees 
should be apportioned and only that part relating 
to the generation of taxable income, which in the 
instant case constituted interest, should be allowed 
for tax purposes with the balance of the expenditure 
not being allowed. 

The Commissioner also contended that no 
deduction regarding the KPMG fee should be 
allowed or alternatively that the fee should be 
subject to apportionment on the same basis as the 
audit fees.

The Court reviewed various leading cases 
regarding the deductibility of expenditure such as 
Commissioner for Inland Revenue vs. Nemojim (Pty) 
Ltd, Commissioner for Inland Revenue v Standard 
Bank of SA Ltd and Joffe & Co Ltd vs. Commissioner 
for Inland Revenue.

The Court recognised that the audit fees were 
laid out for a dual or mixed purpose in that it 
related to the receipt of dividends and interest 
and was of the opinion that the audit fees should 
therefore be apportioned. The Court indicated 
that apportionment of expenditure is essentially 
a question of fact depending upon the particular 
circumstances of each case and the Court therefore 
referred to the summary of MTN’s trading for the 

“The Commissioner 
disallowed the deduction 
of the KPMG fee in full and 
apportioned the annual 
audit fees by only allowing 
a deduction of between 
2% and 6% of the audit 
fees incurred.”
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various tax years which set out the quantum of 
dividends received and interest received and the 
audit fees as a proportion of its income.

The Court indicated that the audit function 
involved the auditing of MTN’s affairs as a 
whole, the greater part of which related to the 
consolidation of the subsidiaries results into MTN’s 
results. The Supreme Court of Appeal therefore 
expressed the view that any apportionment of 
the fees must be heavily weighted in favour of 
the disallowance of the deduction taking account 
of the primary role played by MTN’s equity and 
dividend operations compared to its more limited 
income earning operations. The Supreme Court 
of Appeal therefore reached the conclusion that 
a 50/50 apportionment was too generous to 
MTN and decided that only 10% of the audit 
fees claimed by MTN for each of the tax years in 
question should be allowed.

The Court reviewed that nature of the KPMG fee 
and referred to the evidence heard by the Tax Court 
regarding the rationale for the services rendered by 
KPMG to MTN relating to the ‘Hyperion’ system. 
The Court indicated that it was difficult to establish 
whether the KPMG fee could legitimately be 
deducted by MTN. Thus, the Supreme Court of 
Appeal reached the conclusion that the deduction of 
the KPMG fee must be disallowed in full.

It is accepted that MTN was required to undertake 
an audit of its affairs to comply with its statutory 
obligations. However, the courts will take account 
of the income derived by a taxpayer to determine 
what portion of the audit fees should be deductible 
and in MTN’s case it was decided that only 10% 
of the audit fees could be justified as relating 
to the production of the interest income which 
was taxable and that the remaining 90% of the 
audit fees was related to the receipt of dividends 
which are exempt from income tax. The principles 

adhered to by the court will apply not only to audit 
fees but to those costs typically incurred by listed 
companies as well.

On 31 March 2014 MTN applied for leave for the 
case to be reviewed by the Constitutional Court. 
Subsequently, in June the Constitutional Court 
dismissed MTN’s application to review the matter. 
Thus, all legal avenues to challenge the deductibility 
of the audit fees have been exhausted.

It is also important that taxpayers establish the 
nature of expenditure reflected by the particular 
entity so that it can be shown that the expense 
relates to that specific entity and not to any other 
entity in the group. The Court experienced difficulty 
in establishing the true nature of the KPMG fee and 
whether that related to MTN itself or other entities in 
the group and for that reason decided that the fee 
was not deductible by MTN.

CASE STUDY

“The Court indicated that 
it was difficult to establish 
whether the KPMG fee 
could legitimately be 
deducted by MTN. Thus, 
the Supreme Court of 
Appeal reached the 
conclusion that the 
deduction of the KPMG fee 
must be disallowed in full.”
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O n June 12 2014 an interesting 
judgement was handed down 
in the Supreme Court of 
Appeal (SCA) in Commissioner 
for the South African Revenue 
Service vs. Pretoria East 
Motors (Pty) Ltd (291/12) 

[2014] ZASCA 91.

Facts
The taxpayers operated a car dealership in 
Pretoria. The South African Revenue Service (SARS) 
conducted an audit of the taxpayer in respect 
of its 2000 to 2004 years of assessments, and 
raised various additional assessments in respect of 
income and value-added tax (VAT), among other 

things. SARS also imposed punitive additional tax 
of 200%. The taxpayer objected to the additional 
assessments, but SARS disallowed the objection. The 
taxpayer appealed to the Tax Court.

The Tax Court found in favour of SARS in respect of 
some of the issues in dispute, but in favour of the 
taxpayer in respect of others. The Tax Court also 
confirmed the imposition of the additional tax. SARS 
then appealed to the Supreme Court of Appeal and 
the taxpayer similarly cross-appealed.

Decision
Whereas the substantive issues in dispute between 
the parties were numerous, the significance of 
the judgement relates to the approach that SARS 

SUPREME COURT CONSIDERS 
ADMINISTRATION FAIRNESS IN TAX 
DISPUTE
Heinrich Louw, DLA Cliffe Dekker Hofmeyr

TAX DISPUTE
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TAX DISPUTE

adopted in respect of the audit and in raising the 
assessments, and the Supreme Court of Appeal’s 
criticism thereof.

The audit involved a comparison of the taxpayer’s 
accounting records and other information available 
to SARS. The Supreme Court of Appeal noted 
that SARS did not try to familiarise itself with the 
taxpayer’s accounting system, even though it was 
clear that it was a customised system. For example, 
some transactions that were reflected as ‘sales’ 
on the system were internal transactions relating 
to movements of stock between branches or 
movements from sale stock to demonstration stock. 
SARS completely ignored this fact, even though it 
was clear that the transactions were internal. Where 
there was any discrepancy that it did not understand, 
SARS raised additional assessments and left it to the 
taxpayer to prove in the Tax Court that SARS was 
wrong.

The Supreme Court of Appeal reprimanded SARS as 
follows:

‘[SARS’s] approach was fallacious. The raising of an 
additional assessment must be based on proper 
grounds for believing that, in the case of VAT, there 
has been an under declaration of supplies and hence 
of output tax, or an unjustified deduction of input 
tax. In the case of income tax, it must be based on 
proper grounds for believing that there is undeclared 
income or a claim for a deduction or allowance 
that is unjustified. It is only in this way that SARS 
can engage the taxpayer in an administratively fair 
manner, as it is obliged to do. It is also the only basis 
upon which it can, as it must provide grounds for 
raising the assessment to which the taxpayer must 
then respond by demonstrating that the assessment 
is wrong… In addition, as a matter of routine, all 

the additional assessments raised by [SARS] were 
subject to penalties at the maximum rate of 200 per 
cent, absent any explanation as to why the taxpayer’s 
conduct was said to be dishonest or directed at the 
evasion of tax.’

It appears that SARS mainly relied on Section 82 
of the Income Tax Act (58/1962) and Section 37 
of the VAT Act (89/1991) (now Section 102 of the 
Tax Administration Act 28/2011) in that, where tax 
disputes are concerned, that taxpayer carries the 
burden of proof. 

The Supreme Court of Appeal acknowledged that the 
taxpayer carries the burden of proof, but remarked:

‘That, however, is not to suggest that SARS was 
free to simply adopt a supine attitude. It was bound 
before the appeal to set out the grounds for the 
disputed assessments and that taxpayer was obliged 
to respond with the grounds of appeal and these 
delineate the disputes between the parties.’

The taxpayer, to discharge the onus, called 
witnesses. The court recognised that the taxpayer’s 
evidence under oath and that of its witnesses could 
not be disregarded simply as being self-serving and 
therefore unreliable, but emphasises that it should 
be given full consideration along with all other 
evidence, and the credibility of the witness must be 
tested just as it is in any other matter before a court.

SARS insisted that the evidence of the witnesses 
were insufficient and that the taxpayer was obliged 
to provide documentary evidence to discharge 
the onus. However, even before the matter came 
before the Tax Court, SARS insisted that the taxpayer 
had provided insufficient proof. The taxpayer had 
provided SARS with relevant records and even put 
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all of its ledger accounts in a van and had them 
delivered to SARS’ offices. However, SARS refused to 
inspect the documents. On several further occasions 
the taxpayer tendered the documents to SARS.

In the Tax Court, counsel for SARS questioned the 
taxpayer’s witnesses and asked them to provide 
source documents proving that SARS was wrong, 
without indicating which specific documents it 
required. In this regard the Supreme Court of Appeal 
made it clear that:

‘That approach was untenable, for, it left the 
taxpayer none the wiser as to what was truly in issue 
and what needed to be produced in order for it to 
discharge the burden of proof that rested upon it. 
The taxpayer thus adopted the general approach 
that as [SARS] had misunderstood the accounts and 
ignored the provisions in particular of the VAT Act, 
it sufficed for it to demonstrate that through the 
evidence of [witness]. That was a perfectly proper 
approach… The taxpayer was not alerted to any 
other issue and was certainly not called upon to 
produce every underlying voucher or invoice or to 
reconstruct its accounts from scratch for the Tax 
Court. In these circumstances the submissions… 
that the original vouchers had not been produced 
or that [the witness’s] explanations were to be 
ignored because they were based on hearsay, 
cannot be sustained… 

Where, for example, the SARS auditor has based 
an assessment upon the taxpayer’s accounts and 
records, but has misconstrued them, then it is 
sufficient for the taxpayer to explain the nature of 
the misconception, point out the flaws in the analysis 
and explain how those records and accounts should 
be properly understood. That can be done by a 
witness… If there are underlying facts in support 
of that explanation that SARS wishes to place in 
dispute, then it should indicate clearly what those 
facts are so that the taxpayer is alerted to the need 
to call direct evidence on those matters. Any other 
approach would make litigation on the Tax Court 
unmanageable, as the taxpayer would be left in 
the dark as to the level of detail required of it in 
the presentation of its case. It must be stressed 
that SARS is under an obligation throughout the 
assessment process leading up to the appeal and 
the appeal itself to indicate clearly what matters and 
which documents are in dispute so that the taxpayer 
knows what is needed to present its case.’

Comment
It is clear that the Supreme Court of Appeal placed 
much emphasis on the fact that, for the sake of 
fairness and proper court procedure, SARS must 
clearly state the grounds on which it bases its 
assessments and make clear to the taxpayer what 
it is disputing, so that the taxpayer knows what is 
required from it to discharge the burden of proof. 

In this regard, it is alarming that the latest draft 
rules for dispute resolution, which are expected to 
be promulgated soon, have inverted the order in 
which the parties must produce their pleadings for 
purposes of proceedings in the Tax Court.
Currently, SARS first produces a statement of 
grounds of assessment, to which the taxpayer 
must reply by producing a statement of grounds of 
appeal. The state of grounds of assessment allows 
the taxpayer to understand SARS’s case and prepare 
an answer thereto. Together, these pleadings 
delineate the issues in dispute between the parties.

However, the draft rules provide that the taxpayer 
must first produce a statement of grounds of appeal, 
without SARS being obliged to first state its case. 
The taxpayer will, therefore, be forced to blindly 
defend itself from undefined contentions by SARS, 
while at the same time carrying the burden of 
proving that such contentions are wrong. Only after 
the taxpayer has provided its defence will SARS be 
obliged to provide a statement of grounds opposing 
the taxpayer’s appeal. While it is accepted that the 
taxpayer will have the right to request reasons for 
any assessments made by SARS, it is submitted 
that SARS is not required automatically to furnish 
such reasons and, for the purposes of Tax Court 
proceedings, SARS should be obliged first to make 
out a proper case for having assessed the taxpayer. 
This case provides authority for the view that the 
proposed dispute resolution rules fall foul of the 
principles of administrative fairness and are not in 
the interest of proper court procedure.

“Currently, SARS first 
produces a statement of 
grounds of assessment, 
to which the taxpayer 
must reply by producing 
a statement of grounds 
of appeal. The state of 
grounds of assessment 
allows the taxpayer to 
understand SARS’s case 
and prepare an answer 
thereto. Together, these 
pleadings delineate the 
issues in dispute between 
the parties.”
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TAX DEBT

It has long been a principle of company law that 
the debts of a company are not the debts of 
its shareholders.  It may be a surprise to some 
that this principle does not apply to certain 
tax debts, thanks to section 181 of the Tax 
Administration Act No.28 of 2011 (‘section 
181’). This section allows shareholders to be 

held jointly or individually liable for the tax debts of 
their company. At first glance it seems unfair to punish 
those who do not manage the day-to-day running of 
a company. The Fiscus has indicated that its intention 
is not to punish shareholders, but to discourage them 
from asset or dividend stripping the company. This 
article will consider the application of section 181, 
namely in what circumstances will a shareholder be 
held liable for the debts of a company?

This section only applies when a company is wound 
up, other than by means of an involuntary liquidation

Section 181 is triggered by a voluntary winding-up 
and not a compulsory winding-up of a company. 
The 2008 Companies Act deals with the voluntary 
winding-up of solvent companies while the voluntary 
winding-up of insolvent companies continues to be 

regulated under the 1973 Companies Act. Both acts 
provide that the voluntary winding-up of a company 
begins when a (special) resolution of the company is 
filed with the Companies and Intellectual Property 
Commission.

This section only applies to a company that has not 
satisfied an outstanding tax debt

The company must have been wound-up without 
having satisfied its outstanding tax debt. A tax debt 
is defined as an amount of tax due or payable in 
terms of a tax act. This would include tax due under 
any tax Act, with the exception of the Customs and 
Excise Act, 91 of 1964 which is specifically excluded. 
In Davis vs. C:SARS 72 SATC 253 it was successfully 
argued by SARS that a refund of employees’ tax paid 
to the applicant in error was also tax debt. In terms 
of the ‘pay-now-argue-later’ rule, a disputed tax debt 
is payable even though it will only be ‘due’ when 
a court finally determines the dispute in favour of 
SARS. A tax debt may also be due, but not payable, 
in circumstances where an understatement penalty 
is applied to a shortfall in tax. This penalty must be 
paid in addition to the tax payable for the relevant 

THE LIABILITY OF SHAREHOLDERS 
FOR THE TAX DEBTS OF A COMPANY
Dr Beric Croome and Warren Radloff, ENSafrica
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tax period. The tax debt must also have existed 
at the time of the receipt of the assets, or would 
have existed had the company complied with its 
obligations under a tax act. The term ‘outstanding 
tax debt’ is used in those sections of the Tax 
Administration Act that assign recovery powers to 
SARS. It is, therefore, also a prerequisite for this 
section that the tax debt must not have been paid 
within the prescribed period, as notified by SARS, or 
as specified in a tax Act.

The section only applies to persons who receive the 
assets of the company within one year prior to its 
winding-up

The term ‘asset’ includes: movable or immovable, 
corporeal or incorporeal property and a right or 
interest of whatever nature to or in that property. 
The ‘company’ must be a company as defined 
in the Income Tax Act, No. 58 of 1962. This 
definition includes: South African companies, 
South African public entities, foreign companies, 
co-operatives, South African charities, foreign 
collective investment schemes in securities, 
collective investment schemes in property and 
close corporations.

Persons must have received the assets in their 
capacity as shareholders

Shareholders are persons who hold a beneficial 
interest in a company. Trollip J considering what 
a ‘beneficial interest’ was in Income Tax Case  
1192 [1965] 35 SATC 213(T) noted at 217 that, 
‘the rights of full ownership of any property are 
split into those of enjoying its use, fruits, or income 
(usually referred to as ‘the beneficial interest’) 
and that of its bare dominium…’  This suggests 
that preference shareholders would be regarded as 
a shareholder, as they would enjoy the use, fruits or 
income from the share, but registered shareholders 
who act in a nominee capacity would not be a 
shareholder for the purposes of this section, because 
they do not receive an asset in their capacity as, but 
on behalf of shareholders.

The definition of ‘shareholder’ has been widened 
in later amendments to the section to ensure 
that it does not exclude shareholders who hold 
beneficial interests in a company otherwise than 
through shares. The liability of shareholders is, 
however, secondary to the liability of the company, 
which means that SARS must first try to recover the 
tax debt against the company, and only if this is 

unsuccessful can it proceed against the shareholders. 
The shareholders who are liable for the tax debts of 
a company under section 181 may avail themselves 
of any rights against SARS as would have been 
available to the company.

Section 181 does not apply to a listed company 
within the meaning of the Income Tax Act or to a 
shareholder of a listed company.

This section would not apply to a company or 
a shareholder of a company whose shares or 
depository receipts are listed on the JSE, or on 
a stock exchange outside of South Africa that 
has been recognised by Minister of Finance, for 
example the Mauritius Stock Exchange, LSE and 
New York Stock Exchange.

Section 181, therefore, requires a voluntary 
liquidation of an unlisted company with an 
outstanding tax debt and applies to shareholders 
who have received any company assets within one 
year prior to its winding up. It is clear that there are 
numerous restrictions that narrow the application of 
this section to a ‘targeted group’ of shareholders. 
Taxpayers must still be aware of circumstances that 
may be perceived as asset or dividend stripping 
by SARS - for example a ‘friendly’ liquidation of an 
unlisted company - and consider, before the special 
resolution is filed, whether the company has any 
outstanding tax debts.

“Section 181, therefore, 
requires a voluntary 
liquidation of an unlisted 
company with an 
outstanding tax debt and 
applies to shareholders 
who have received any 
company assets within 
one year prior to its 
winding up.”
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CLAIMING OF MEDICAL SCHEME 
FEES TAX CREDIT
Mahomed Kamdar, Tax Advisor , SAIPA

TAX CREDIT

T his article is limited strictly to the 
medical scheme fees credit as 
exposed in Section 6A of the Income 
Tax Act. This section of the Income 
Tax Act permits the deduction from 
normal tax payable by a person who 
is a natural person, a rebate, widely 

known as the medical scheme fees tax credit.

The medical scheme fees tax credits for the year 
of assessment commencing on or after 1 March 
2013/14 (2014 /15), are as follows: 

• R242 (257) in respect of benefits to the 
taxpayer; 

• R484 (R514) in respect of benefits to the 
taxpayer and one dependant; or 

• R484 (R514) in respect of benefits to the 
taxpayer and one dependant, plus R162 
(172) for every additional dependant, for 
each month in that year of assessment for 
which medical scheme contributions are 
paid.

The requirements of this section of the Income Tax 
Act are as follows:
The tax credit will be available only in respect of 
fees paid to a registered medical scheme under the 
Medical Schemes Act or if the fees are paid to a 
medical aid fund under similar provision contained 
in the laws of any other country where the scheme 
is registered.
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Another requirement relates to a ‘dependant’ 
person. This section of the Income Tax Act 
permits the person paying the medical fees for a 
‘dependant’, to deduct a rebate from normal tax 
payable. The definition of a ‘dependant’ is borrowed 
from Section 1 of the Medical Schemes Act. 

So how does the Medical Schemes Act define a 
‘dependant’?
A ‘dependant’, in relation to a taxpayer, as defined in 
section 18(4A) of the Act, means – 
(a) His or her spouse; 
(b) His or her child and the child of his or her spouse; 
(c) Any other member of his or her immediate family 
in respect of whom he or she is liable for family care 
and support; and 
(d) Any other person who is recognised as a 
dependant of that person in terms of the rules 
of a medical scheme or fund contemplated 
in subsection (1)(a)(i) or (ii), at the time the 
contributions contemplated in subsection (1)
(a) were made; the amounts contemplated 
in subsection (1)(b) or (c) were paid; or the 
expenditure contemplated in subsection (1)(d) was 
incurred and paid. 

In addition, sub-section (d) above, depends on the 
Medical Schemes Act for a definition of dependant 
person.

A ‘dependant’ as defined in section 1 of the Medical 
Scheme Act means – 
(a) The spouse or partner, dependant children or 

other members of the member’s immediate family 
in respect of whom the member is liable for family 
care and support; or 
(b) Any other person who, under the rules of a 
medical scheme, is recognised as a dependant of a 
member. ‘Immediate family’ is a particular group of 
relatives used in rules of law. This group is limited to 
a person’s spouse or life partner, parents (including 
adopted and step-parents), children (including 
adopted and step-children) and siblings.

Item (a) above is crucial. It broadly defines a 
‘dependant’ – includes a wife or spouse (or partner), 
dependent children and other members of the 
taxpayer’s immediate family in respect of whom 
the member (taxpayer) is liable for family care and 
support. As long as the taxpayer pays the medical 
aid contribution for any of these aforementioned 
people from the taxpayer’s own financial resources, 
the taxpayer may claim the medical scheme fees 
tax credit. Consequently, the amount paid on behalf 
of a dependant person by the taxpayer entitles the 
taxpayer to deduct a medical scheme tax credit from 
normal tax.

It is irrelevant whether or not the spouse is employed 
because the broad definition of dependant 
makes no reference to the employment status of 
a ‘dependant’ wife or spouse. Therefore, in terms 
of the definition of ‘dependants’, the husband 
should be able to claim the tax credit in terms of 
Section 6A. Moreover, the fact that the wife is in a 
different medical aid scheme is also irrelevant for the 
definition of dependants for the purposes of section 
6A of the Income Tax Act.

It is important that the medical scheme 
contributions are actually paid by the taxpayer 
and must not be due and still payable.Therefore, 
the husband should be able to claim the Section 
6A medical aid tax credit. This article does not 
make reference to section 6B which refers to out 
of pocket medical expenses. The rules for out-of-
pocket medical expenses deduction are different 
for the 2014 and 2015 tax years.

“The tax credit will be 
available only in respect of
fees paid to a registered 
medical scheme under the
Medical Schemes Act or if 
the fees are paid to a
medical aid fund under 
similar provision contained
in the laws of any other 
country where the scheme
is registered.”
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The Tax Administration Act, 2011 (TAA) 
sets out the penalties that can affect 
taxpayers. This contrasts with the former 
situation where the provisions for 
penalties were scattered all over the tax 
acts. The TAA sets out and explains the 
impact of the three penalty categories: 

general fixed amount penalties; specific percentage-
based penalties and understatement penalties. The first 
two of these are called administrative non-compliance 
penalties and the third is in a category of its own. 

Administrative penalties
The TAA provides for two categories of 
administrative offence:
C General non-compliance e.g. failure to submit a 

return on time or at all; and
C Specific percentage-based penalties.

General non-compliance
The non-compliance penalty fines the taxpayer for the 
late submission of a return or the failure to submit a 
return. If a taxpayer fails to submit a return by the due 
date, the TAA provides for a so-called “fixed amount” 
penalty on a sliding scale, ranging from R250 to 

R16 000 per month, based on the tax liability for the 
preceding year of assessment. If the taxpayer in the 
preceding year had an assessed loss or a taxable 
income not exceeding R250 000, the penalty is R250 
per month. The penalty increases in steps until the 
R16 000 maximum applies where the taxable income 
for the preceding year exceeded R50 million.

But it doesn’t end there. The penalty will increase by 
the same amount for every month that the return is 
overdue up to a maximum of 35 months. Interestingly, 
if SARS is not in possession of the address of the 
offender the penalty period extends to 47 months. 
In addition to the burden of being faced with a fixed 
amount penalty, the taxpayer will also be subject to 
interest on the outstanding penalty at a rate of 9%. 

Relief is available in the form of a reduced penalty 
for several categories of persons: companies listed 
on a recognised stock exchange; companies whose 
gross receipts or accruals for the preceding year 
exceeded R500 million; members of any group of 
companies that includes a company in either of 
the above two categories; and institutions that are 
exempt from income tax (but liable to tax under 
another tax Act) with receipts or accruals in excess 
of R30 million. 

To add insult to injury, a taxpayer who has failed to 
submit a return may also have failed to pay the tax 
which would have been payable in respect of the 
return. This is where the percentage based penalty 
comes into the picture. The percentage based 
penalty penalises the taxpayer according to the 
amount of tax not paid when required under the Act. 
The TAA imposes the penalty but doesn’t specify 
the actual percentages at which the fines are levied; 
these have to be obtained from the relevant tax Acts. 
For example, penalties relating to provisional tax 
payments are determined by the Fourth Schedule to 
the Income Tax Act and are as follows:
C A 10% penalty is imposed on the late or non-

payment of provisional tax;
C A 20% penalty is imposed if a taxpayer fails to 

file an estimate; or
C A 20% penalty is imposed if the taxpayer 

understates a provisional tax estimate by a 
particular percentage of the taxable income. 

SARS may remit a penalty in the case of first 
offenders if reasonable grounds for the non-
compliance exist and if the non-compliance has since 
been remedied. The taxpayer must apply to SARS 
to remit the penalty before the date on which the 
payment of the penalty is due.

SARS PENALTIES AT A GLANCE
Prof Peter Surtees, Director and Elana Ross, Consultant, Norton Rose Fulbright South Africa

TAX PENALTIES
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How does the taxpayer know 
that SARS has imposed an 
administrative penalty?
All fixed amount and percentage based penalties 
will be reflected in a penalty assessment provided 
for in the TAA. However, there is a practical problem 
with penalty assessments, because SARS does not 
automatically inform the taxpayer that a penalty 
assessment has been issued, the taxpayer has to find 
this out by going to the SARS website. SARS may 
appoint an agent, such as the taxpayer’s employer, 
to collect the unpaid penalties on their behalf. In 
all other circumstances, payments made by the 
taxpayer to SARS will firstly be allocated to penalties 
and interest before the tax liability is reduced. 

Understatement penalties
The most controversial of the penalties is the 
understatement penalty. The understatement penalty 
fines a taxpayer who makes an error, deliberately 
or otherwise, in submitting a return. Before the 
advent of the TAA, the Income Tax Act, for example, 
provided for what we now call the understatement 
penalty. The default rate was 200% which SARS had 
the discretion to reduce. However there was no fixed 
scheme which guided SARS’s decision. 

Under the new penalty regime, understatement 
penalties range from 0%, if the taxpayer voluntarily 
discloses a substantial understatement before 
an audit or an investigation, up to 200% for an 
obstructive or repeat case of intentional tax 
evasion, and each possible scenario in between. 
The penalty is levied on the amount of the shortfall 
to the fiscus. Described in broad terms, this is 
calculated as the difference between the tax that 

is properly chargeable and the amount that would 
have been charged had the taxpayer’s declaration 
been accepted. The intentions with the new 
understatement penalty regime are good because 
the TAA seeks to provide a formal decision matrix for 
SARS to use in determining the extent of the penalty. 

The decision matrix lists the following five behaviours 
which SARS must consider. These are:

1. Substantial understatement;
2. Reasonable care not taken;
3. No reasonable grounds for tax position 

taken;
4. Gross negligence; and
5. Intentional tax evasion

A substantial understatement usually means that the 
prejudice to SARS exceeds the greater of 5% of the tax 
properly chargeable or R1 million. Interestingly, SARS 
must remit a penalty for substantial understatement if 
the taxpayer, by no later than the return due date: 

·	 Made full disclosure of the facts 
and circumstances surrounding the 
understatement penalty; and 

·	 Obtained an opinion issued by an 
independent registered tax practitioner 
who confirmed the taxpayer’s position, 
having regard to all the facts and 
circumstances. 

All penalties
The taxpayer is entitled to object to any of the 
penalties described in this article.
For each of the behaviours described above, there 
are four possible levels of offence. These are:

1. Standard case;
2. Obstructive or repeat case;
3. Voluntary disclosure after notification of 

audit; or
4. Voluntary disclosure before notification of 

audit.

On one hand, taxpayers now know where they stand 
where penalties are concerned, compared with the 
previous situation where SARS had unregulated 
discretion. On the other hand, however, the new 
penalty regime can be severe and taxpayers and 
SARS are already arguing about which categories of 
understatement a particular offence falls into. 

One likely consequence of particularly the new 
understatement penalty regime is that taxpayers will 
be more eager to get opinions from tax practitioners to 
support the argument that they took reasonable care 
and as such are eligible for a reduced penalty rate.

“To add insult to injury, a 
taxpayer who has failed to 
submit a return may also 
have failed to pay the tax 
which would have been 
payable in respect of the 
return. This is where the 
percentage based penalty 
comes into the picture.”
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INTERNATIONAL TAX

The proposed amendment 
The Draft Taxation Laws Amendment Bill 2014 
proposes a revision of transfer pricing compliance 
in the form of a deemed dividend, from 1 January 
2015. It proposes that in future, the Section 31 
secondary adjustment be deemed a dividend in 
specie, to be paid by the South African taxpayer to 
its foreign connected person.

In other words, if a South African company fails to 
charge its foreign holding company an arm’s length 
price, the difference of such an affected transaction 
will be deemed a dividend paid to the foreign 
holding company, subject to dividend withholding 
tax (DWT). For example, a foreign holding company 
pays its South African subsidiary R65m for goods 
while the arm’s length price is R100m. Section 31 will 
apply, increasing the income of the South African 
subsidiary by R35m and creating a deemed dividend 
in specie which, in terms of the proposed revision, 
will be subject to DWT.

Secondary adjustments explained 
The Organisation for Economic Co-operation and 
Development’s Transfer Pricing Guidelines explains 
the term secondary adjustment as follows:

“To make the actual allocation of profits consistent 
with the primary transfer pricing adjustment, 
some countries having proposed a transfer pricing 
adjustment will assert under their domestic legislation 
a constructive transaction (a secondary transaction), 

whereby the excess profits resulting from a primary 
adjustment are treated as having been transferred 
in some other form and taxed accordingly. 
Ordinarily, the secondary transactions will take the 
form of constructive dividends, constructive equity 
contributions, or constructive loans.”

In short, transactions that do not take place at arm’s 
length will be subject to an additional, or secondary, 
adjustment that taxes the excess profit generated 
from the transaction.

Cause for change 
Since the introduction of transfer pricing legislation 
in South Africa in 1995, secondary adjustments were 
made in the form of deemed dividends. However, 
when DWT replaced Secondary Tax on Companies 
(STC), secondary adjustments were made in the 
form of ‘deemed loans’. In other words, an affected 
transaction resulted in a deemed loan for the South 
African resident, in respect of which the taxpayer 
is deemed to have accrued arm’s length interest, 
subject to South African tax.

However, the Draft Explanatory Memorandum 
explained the reasons for reviewing the legislation, 
including that these loans are never repaid in 
practice and no contractual obligation exists to repay 
such loans. Furthermore, the legislation caused 
uncertainty about the currency of the loans as well as 
exchange control and accounting problems.

Conclusion 
SARS is still relentlessly conducting transfer pricing 
audits. The challenge for taxpayers is that they 
still await updated transfer pricing guidelines, 
and the uncertainty is compounded by the lack of 
legal precedence as no transfer pricing cases have 
reached our courts yet.

Therefore, although not specifically required by 
SARS, drafting a transfer pricing policy document is 
essential to any taxpayer that may need to defend 
foreign transactions with connected parties to 
SARS. These documents must set out the economic 
justification and the considerations before entering 
into a transaction, as well as the method used to 
establish an arm’s length price and the systematic 
process followed to set arm’s length international 
transfer prices. Additionally, companies’ international 
transactions with foreign connected persons should 
be reviewed annually, noting any changes in the 
functions or structure of the company that may affect 
transfer pricing policies.

TRANSFER PRICING – CHANGES TO 
SECONDARY ADJUSTMENTS
Christel du Preez, Senior Tax Manager, Grant Thornton Johannesburg
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EMPLOYEE TAX

ACCOMMODATION PROVIDED TO 
EMPLOYEES
David Honeyball, Tax Partner, Grant Thornton Cape

Some employers provide residential 
accommodation for their employees, 
especially when the employees work 
far from their homes. While this 
provides some practical benefit to the 
employees who save money and time 
by not commuting between home 

and work, they should be taxed on the value of the 
accommodation, whether it is furnished, unfurnished, 
supplied with or without meals, power, water or 
other utilities.

In some cases, this arrangement gives rise to a 
taxable fringe benefit, but employers can help 
employees to reduce the tax burden.

The provisions of paragraph 9, read with paragraph 
2(d) of the Seventh Schedule of the Income Tax Act, 
hold that employees must be taxed on the cash 
equivalent of the benefit. These sections provide 
a number of calculation methods to determine the 
rental value of this accommodation, but in essence, 
the value is determined by the property’s rental 
value, less any amount that the employee pays 
toward the accommodation provided.

Sometimes an employer may source and provide 
rental accommodation from a third party to the 
employee. In these instances, the determined rental 
value can be higher than the actual value, giving rise 

to a fringe benefit, which is higher than the actual 
cost, or economic benefit to the employee. As a 
result, employers have to apply to SARS for a tax 
directive to ensure that the employee’s calculated 
fringe benefit is in line with the actual market / 
economic value of the use of the accommodation.

In terms of the Taxation Laws Amendment Bill of 
2014 (TLAB), SARS proposed an amendment to 
the definition of rental value to cater for these 
situations. The proposed amendment provides that, 
if the employer provides rental accommodation that 
it rents from a third party, the rental value will be 
considered equal to the actual cost to the employer.

It is anticipated that this amendment will apply in 
respect of years of assessment commencing on 
or after 1 March 2015. Until then, employers will 
still need to apply for the directives to reduce the 
fringe benefit.

Employers are reminded that an exemption applies 
to expatriate employees, living in South Africa 
temporarily, away from their usual place of residence. 
The employee is not taxed on the accommodation 
for two years from the date of arrival in South Africa 
and commencing employment. It also applies if the 
accommodation was provided and the employee 
was physically present in the Republic for a period of 
90 days in that year of assessment.
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TAX SNIPPETS

TAX FIRSTS

First Pop Songs and Tax
The Beatles’ George Harrison wrote Taxman. His 
motivation, he claimed, as ‘when I first realized 
that even though we had started earning money, 
we were actually giving most of it away in taxes. It 
was, and still is, typical’

First Income Tax
The first income tax appears to be in the year 10 
AD, in China. The Emperor Wang Mang (during the 
Xan Dynasty) brought in a tax of 10% on all profits 
for any skilled labourers and professionals. It lasted 
a mere 13 years, as the Emperor was overthrown in 
23 AD. (Perhaps not a popular move.)

Income tax was introduced in the UK in 1188 by 
Henry II. He wanted to raise money for his third 
crusade against the Infidel. He raised a tax which 
demanded that each ‘layperson’ in the UK paid a 
tenth of their income and all moveable property to 
the king. The tax was known as the Saladin Tithe.
 
The first true Income Taxes were introduced in the 
UK and USA to pay for wars.
C In the UK the date was 1799 and the wars 

were against Napoleon. The politician who 
brought it in was William Pitt the younger.

C In the USA the date was 1861 and it was 
used to finance the American Civil War.

 

First VAT
The consumption tax, known as VAT, was first 
introduced in France by Maurice Laure in 1954. 
(However, the concept had first been raised in 
1918 by the German Industrialist Wilhelm von 
Siemens.) All countries joining the EEC had to 
replace their indirect taxes with the VAT. Since 
then it has swept the world. One of the few 
countries with no VAT is the USA.
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Source: www.sars.gov.za

Important tax dates
24-10-2014 - Submission and Payment of 
VAT201 – Manual Registered Vendors
31-10-2014 - Submission and Payment of 
VAT201 – Registered VAT eFilers
31-10-2014 - Employer Interim Reconcilation 
ends
07-11-2014 - Submission and Payment of 
EMP201
21-11-2014 - End of Tax Season for Individuals
25-11-2014 - Submission and Payment of 
VAT201 – Manual Registered Vendors
28-11-2014 - Submission and Payment of 
VAT201 – Registered VAT eFilers
05-12-2014 - Submission and Payment of 
EMP201
30-01-2015 - Tax Season Deadline for eFiling 
Provisional Taxpayers

She sells sea shells on the sea shore
In order to collect sea shells on South African 
beaches for someone else, you need to apply for 
a licence. Section 38(1) of the Sea Fisheries Act, 
1988 (Act 12 of 1988), states that you can only 
have a limited amount of seashells for your own 
use, apparently no more than a kilo.

SOME STRANGE BUT TRUE FACTS 
ABOUT TAX IN SOUTH AFRICA

On your bike
There was even a tax on bikes, with a licence 
being required for push bikes until quite recently.

The Doberman dog connection to tax
The Doberman dog breed has a tax association. 
Herr Louis Doberman who created the 
breed was a taxman and so he bred a dog to 
protect him on his rounds.

2014 marks 100 years of income tax in 
South Africa

C The Income Tax Act, 28 of 1914 introduced 
income tax on 20 July 1914. The origins of 
our legislation lies in Australia, as this act was 
based on the New South Wales Act of 1895.

C The first level of the tax rate, according to 
section 4(4) (a), was: ‘Where the taxable 
amount is one pound, the rate of income tax 
shall be sixpence;’ or 2,5%.

C The original act consisted of 50 sections with 
no Schedules, compared with the current act, 
which has 112 sections and 11 Schedules. The 
official in charge of the administration of the 
Act was called the Commissioner of Taxes.
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BOOK REVIEW

Treasure Islands: Tax Havens and the Men who 
Stole the World, by Nicholas Shaxson is one of the 
most insightful books on tax havens you will read. 
The book motivates why the definition of a ‘tax 
haven’ should not only include tax-free or low-tax 
jurisdictions, but extends to jurisdictions with favour-
able secrecy provisions and less onerous regulations. 
This book uncovers much of the history behind the 
development of tax havens and the people and 
organisations involved in them. Everything, from drug-
dealers to bankers, from political influencers to those 
hiding ill-gotten gains.

The book is not only relevant to the UK and USA, but 
provides insight into many abuses of tax havens with 
regards to Africa. Tax Havens are not just the popular 
Guernsey, Jersey, British Virgin Islands … Shaxson 
provides convincing arguments and evidence that 
the UK, USA, and many other jurisdictions have been 
used as tax havens. 

The book also addresses many associated fac-
tors, such as exchange controls and regulations to 
restrict capital flows, inflated interest rates, cutting of 
corporate tax rates, and the effect they have had on 
economies and currencies. 

Even if you never deal with a company with a foot 
in a tax haven, or trade across-borders, this is still an 
interesting read. Some of the stories told in this book 
are more riveting than many of the new drama series 
you may watch on TV. I found it difficult to put down 
- in fact, I have started to read the book again.

You will not appreciate the true nature of tax 
havens, or the extent of the abuse, until you have 
read this book.

Source: www.sars.gov.za

TREASURE ISLANDS: TAX HAVENS AND 
THE MEN WHO STOLE THE WORLD
Ettiene Retief, Tax Committee Member

“You will not appreciate 
the true nature of tax 
havens, or the extent of 
the abuse, until you have 
read this book.”
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When a pair of local veterinarians noted that no one had ever charted the anatomy of a rhino, they had no idea they 
were about to launch a new front in the fi ght to save South Africa’s precious rhino population. With a little help from 
their professional community, they managed to raise funds to buy a rhino-sized scanner and the highly specialised 
software needed to map their unique physiology, and launch their foundation, Saving the Survivors. The formidable 
duo rescue and rehabilitate the many rhinos that survive poaching attacks – as well as their orphaned babies.

Put the right people together, Put the right people together, Put the right people together, 
and a couple of local vets can and a couple of local vets can and a couple of local vets can 

take on a global scourge.take on a global scourge.take on a global scourge.

www.pps.co.za
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Find out why it pays to keep 
the right company

#joinourtable

H
A
V
A
S
W

W
-D

6
3
3
3
1/
E



 

B
LA

C
K

M
O

O
N

 1
36

52

Make the career call 
that will take you 
through the pipeline 
to your future.

One call can open the door 
to attractive Fasset benefits, 
incentives and programmes 
which can frame the vision 
for your future.

Your career, 
your path


